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Order

1 The application of the Applicant is dismissed.
2 I declare that the Respondents are not liable in law to pay the Applicant any sum by way of indemnity or otherwise

3 I order the Applicant to pay the cost of the Respondents according to County Court Scale ‘B’.

4 In default of agreement by 30 September 2007 I refer the assessment of such costs to the Principal Registrar.

	SENIOR MEMBER D CREMEAN
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	Mr Michael Coldham, Solicitor
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	Mr Justin Foster, Counsel


reasons

1 The Applicant in this matter is seeking the following sums - $8,985.00 rectification costs; $3,604.00 described as legal fees; and $917.40 inspection and consultants fees.
2 These amounts total $13,506.40 and they are sought from the Respondents.  They were the owner/builders of the property at 47 Capri Close, South Morang.

3 The amounts are sought as having been paid by the Applicant as the cost of rectification works in the shower and other areas of the premises.  It is alleged the Respondents failed to rectify the same despite being asked to do so.  In consequence the Applicant engaged an independent contractor to do the works.
4 The position of the Respondents is that they are not responsible for the defects.  They ask for me to review the Applicant’s decision under section 61 of the Domestic Building Contracts Act 1995.  Further or alternatively they seek a declaration.

5 I am not certain whether, in truth, it is open to the Respondents now to be challenging the merits of the decision against them.  Strictly, in law, they perhaps should have been limited only to the question of quantum.  Nonetheless they claim the decision of the Applicant was conveyed to them on 4 May 2007 and they asked for it to be withdrawn by faxed letter dated 15 May 2007.

6 In any event, no point was taken about these matters at the hearing which was conducted on the basis that the Respondents had the right to challenge the merits.  Moreover, even if they were debarred from challenging the decision on the merits, it may be they could not be prevented from seeking a declaration claiming it is wrong.  By a declaration they are not, as such, seeking to have the decision set aside: they are only seeking to have their rights declared.

7 So I have proceeded on the basis that the Respondents are entitled to claim declaratory relief.

8 At the hearing I received into evidence affidavits from – Heath Hind, senior claims officer, sworn 26 June 2007; Daniel De Vincenti, a director of the second respondent, sworn 19 July 2007; and James Campbell, building consultant, sworn 14 August 2007.
9 Both Mr Campbell and Mr De Vincenti also gave sworn evidence and were cross-examined.  The latter had gone to the trouble of producing a working model of the shower recess – complete with bucket underneath, so as to enable him to demonstrate what he was saying.

10 I do not wish to unduly compress the evidence of Mr Campbell but it was to the effect that water had penetrated behind the shower wall (and escaped to other areas by a process of what I would call percolation) because at the shower base the Respondents had failed to use appropriate sealant at the shower base/wall junction.  This had caused a failure of the seal and of effective water proofing of that junction.  In his view, for the reasons he gave, the cause of the leak was not water entering the wall cavity where the tap spindles protrude from the same.  He said he found “very little evidence of water penetration around the tap spindles.”  He said he saw staining which was darkest at the bottom and which reduced in colour as it rose up the shower back.
11 I thought Mr Campbell’s evidence sounded very plausible until I heard from Mr De Vincenti.  Mr Campbell is not a plumber whereas Mr De Vincenti is.  He has been a plumber for about 20 years.

12 It was Mr De Vincenti’s evidence that the problem with the shower and surrounding areas was due to the present owners having removed or broken and not replaced the sealant around the tap spindles.  This would have occurred when they had changed a tap washer – which was a likely event after 4 years of occupation.  He said he saw no sealant around the tap spindles at all.  Without sealant, he explained, water is free to go out the bank of the spindle and to run down.  But the cement sheeting at the back would still remain dry.  That, he said, would explain why Mr Campbell said he saw “very little” evidence of water penetration around the spindles.

13 Mr De Vincenti said that he, himself, constructed the shower in a proper way and used white anti fungal sealant.  Mr Campbell’s evidence that only white sealant, and not white anti-fungal sealant was used, was wrong.  He explained how it would be difficult for water to penetrate upwards on the basis of Mr Campbell’s account.
14 Mr De Vincent did more than this.  The model he produced on which he splashed water demonstrated conclusively to me that what he was saying was right.  As far as I am concerned Mr Campbell’s evidence did not go beyond hypothesis.  Mr De Vincenti’s evidence was clearly reality.

15 I am in no doubt I should find against the Applicant.  I am not satisfied on the balance of probabilities that I should accept its version.  I am quite satisfied, however, that I should accept the version of the Respondents.

16 So I find the Respondents are not in any way at fault and I make a declaration in their favour to the effect that I am satisfied that, in law, they are not obliged to indemnify the Applicant.  Any other result, if I was precluded from reaching it by some technical rule, would be unjust.
17 It was agreed, if either party should win, costs would be on County Court Scale “B”.

18 I order the Applicant to pay the costs of the Respondents on that scale being satisfied it is fair so to order under section 109 of the Victorian Civil and Administrative Tribunal Act 1998.
19 In the event of disagreement I refer the assessment of such costs to the Principal Registrar under section 111 of the same.
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