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	Date of Decision
	Reference No.
	Member's Name
	Parties Names
	Nature of Proceeding

	27/09/2018
	BP571/2018
	Senior Member Walker
	Stumpy Gully Holdings Pty Ltd v Doolkoora Pty Ltd (Building and Property) [2018] VCAT 1508 (27 September 2018)
	Legal professional privilege – Evidence Act 2008 – s.118 &119 - claim for – exceptions – joint privilege – s.122(5)(b) - common interest - s.122(5)(c) – misconduct exception - s.125(1)(a) - evidence – s.142 (1) – joint venture – party instructing solicitor doing so in the circumstances on behalf of all joint venturers – no legal professional privilege as against the other alleged joint venturers

	25/09/2018
	BP557/2018
	Senior Member Forde
	The Bay and Bridge Hotel Pty Ltd v Ventofond Pty Ltd (Building and Property) [2018] VCAT 1489
	Rental determination under Retail Leases Act 2003 (Vic), application to set aside, whether inconsistency between lease provisions and s 37 (2) of the Act; whether determination vitiated by error, whether tenant obtaining gaming machine licence and extended hours on liquor licence are matters for Valuer to take into account in assessing market rent.



	24/09/2018
	BP1357/2017
	Senior Member Kirton
	Bird v Expo Constructions Pty Ltd (Building and Property) [2018] VCAT 1485 

	Domestic building work – claim for costs – s.109(3)(c) and (d) Victorian Civil & Administrative Tribunal Act 1998 


	24/09/2018
	BP775/2014
	Senior Member Walker
	Kyle v Wilson (Building and Property) [2018] VCAT 1446 

	Domestic building – assessment of damages – loss of profit by builder -manner of assessment – evidence   



	19/09/2018
	BP559/2018
	Senior Member Vassie
	Andreadis v Lofthouse (Building and Property) [2018] VCAT 1454
	Co-ownership of land – application for order for sale – claims for adjustments – Property Law Act 1958 Part IV especially s 228.



	18/09/2018
	BP350/2016
	Judge Woodward
	Owners Corporation No.1 of PS613436T v L.U. Simon Builders Pty Ltd & Ors (No 3) (Building and Property) [2018] VCAT 1448 

	EVIDENCE – application for late filing of expert report – principles to be applied – effect on expert witness conclave – application refused. 



	17/09/2018
	BP1441/2017
	Member Josephs
	Reed v Weis (Building and Property) [2018] VCAT 1440 


	Agreement to sell house for removal; agreement to transport a house; agreement to restump a house and associated works; house purchased by applicants from respondent; respondent arranged for transport of house to applicants’ property; house cut into sections prior to transporting; delays; applicants unhappy with condition of house after delivery to their property; applicants terminated agreement with builder to restump house and associated works prior to commencement; applicants selling property without building works being undertaken; claim for damages. 



	13/09/2018
	BP1514/2017
	Member Marks
	Ferraro v Aerolink Property Corporation Pty Ltd (Building and Property) [2018] VCAT 1422 

	AUSTRALIAN CONSUMER LAW: Respondent supplied concrete to the applicants; whether concrete supplied corresponded with sample chosen by the applicants; whether contravention of s 57 of the Australian Consumer Law; whether applicants entitled to the costs of the rectification works. 



	13/09/2018
	BP474/2016
	Senior Member Kirton
	Barbour v Australian Elegant Homes Pty Ltd (Building and Property) [2018] VCAT 1242 

	Domestic building contract – repudiation by builder – repudiation by owners – termination – meaning of completion of ‘frame stage’ – approval by building surveyor – meaning of ‘Approved Subject To’ – completion of lock-up stage – suspension of works by builder – builder’s refusal of access to the property – election to affirm the contract – value of incomplete work – value of defective work – variations – sections 8, 19, 37, 38, 40, 53 Domestic Building Contracts Act 1995 



	12/09/2018
	BP421/2018
	Member Nash
	Melbourne Anglican Trust Corporation v Brunswick Town Hall Kebab Pty Ltd (Building and Property) [2018] VCAT 1413 

	Licence agreement – alleged oral agreement to lease – alleged duress – alleged unconscionable conduct – sections 4, 4H, 8 and 182 of the Australian Consumer Law and Fair Trading Act 2012 (Vic) 



	03/09/2018
	R291/2011
	Senior Member Davis
	Big Apple Group Pty Ltd v Melbourne City Council (Building and Property) [2018] VCAT 1323

	Building and Property List – retail tenancy – application to set aside order by consent – jurisdiction – implied and inherent power of Tribunal – functus officio – whether applicant appeared through Counsel whose suspension was stayed at relevant time – was applicant represented – conflict of interest in relation to respondent’s Counsel – no power to set aside order – no jurisdiction in Tribunal – Victorian Civil and Administrative Tribunal Act 1998 (Vic) sections 119 and 120.



	31/08/2018
	BP542/2017
	Senior Member Forde
	AZW International Pty Ltd v N J Agius Pty Ltd (Building and Property) [2018] VCAT 1281

	Retail Lease – return of bank guarantee, whether valid exercise of option, mitigation of loss, whether loss reasonably foreseeable, vacation of premises by subsequent tenant.



	29/08/2018
	BP179/2014
	Member A. Kincaid


	Grenville Trading Pty Ltd v Braszell (Building and Property) (No 4) (Costs) [2018] VCAT 1332
	RETAIL LEASES–COSTS–Section 92 Retail Leases Act 2003–landlord’s application for costs–whether tenant’s proceeding was bound to fail such as to amount to the tenant having “conducted the proceeding in a vexatious way”.

Multiple causes of action pleaded by tenant–whether it is necessary for a finding that the entire proceeding was bound to fail so as to amount to the tenant having conducted the proceeding in a vexatious way–found that a cause of action forming part of the tenant’s proceeding, and which took up appreciable hearing time, including the cost of preparation of experts reports and experts’ testimony, was bound to fail–found that, to this extent, the proceeding was conducted in a vexatious way within the meaning of section 92 of the Retail Leases Act 2003, entitling the landlord to a “specified part of the costs” within the meaning of that section, such part being in respect of the dismissed cause of action.

Whether other aspects of the conduct of the proceeding by the tenant amounted to conducting the proceeding in a vexatious way, including allegedly using the proceeding for a collateral purpose so as to amount to vexatious conduct–no evidence to support such findings.



	28/08/2018
	BP265/2017
	Deputy President Aird

	Evans v Fynnan Pty Ltd (Building and Property) [2018] VCAT 1335 

	Domestic building – application for joinder – relevant considerations – no ‘open and arguable’ case – application dismissed. 


	24/08/2018
	BP650/2018
	Deputy President Aird
	Gledhill v Scotia Property Maintenance Pty Ltd (Building and Property) [2018] VCAT 1314
	Domestic building – application to restrain applicant’s solicitors which employs two lawyers who were previously employed by the respondent’s solicitor from acting for the applicant – relevant principles – onus on applicant for order - no confidential information material to the applicant and detrimental to the respondent’s interests identified –– application dismissed.

	22/08/2018
	BP802/2016
	Senior Member Lothian
	Ellandee Holdings Pty Ltd v Burton Brickwork Services Pty Ltd (Building and Property) [2018] VCAT 1280

	Domestic building, bricklayer sub-contractor’s contribution to sum paid by builder in settlement of proceeding brought by owners, brickwork acknowledged to be defective, proportion brickwork represents to total claim for defects by owners, bricklayer’s degree of responsibility for losses consequential to the defects sought by the owners, bricklayer’s degree of responsibility for termination of the contract between the owners and the builder, claim for costs of builder’s expert, claim for reimbursement of hearing fee



	20/08/2018
	BP1292/2016
	Member Edquist
	Sharma v SJ Builders Pty Ltd (Building and Property) [2018] VCAT 1305 

	Domestic Building; Claim for damages for alleged defects. 


	15/08/2018
	BP422/2016
	Deputy President Aird
	Lu v Oakmont Properties Pty Ltd (Building and Property) [2018] VCAT 1276

	Retail Lease – premises required to be air-conditioned – Landlord unable to provide air-conditioning for an uncertain period pending litigation - agreement for reduction in rental until cause of lack of air-conditioning resolved – allowance given by Landlord – Tenants claiming damages for lack of air-conditioning notwithstanding having received the agreed reduction – loss of profits that would have been made by sub-letting – no right to sub-let – premises licenced by company related to the Tenants – alleged loss not suffered by Tenants – whether damages would have been too remote

- quantum of damages sought not proven - no claim for damages available - 

reduction was in consideration of there being no air-conditioning -   

Retail Lease Act 2003  –  s.77 - unconscionable conduct – what amounts to

- failure to warn of full nature of dispute concerning air-conditioning – not proven – licence fees received exceeding rental paid to landlord – whether loss suffered – Australian Consumer Law – whether conduct of Landlords misleading and deceptive – no loss proven



	14/08/2018
	BP1382/2017
	Senior Member Lothian
	Tong v Kano Investments Pty Ltd (Building and Property) [2018] VCAT 1269

	Domestic building, joinder application, proposed joined party the director of the respondent-builder and also the director of another company. 

Respondent not entitled to undertake domestic building work as no director DBU-registered. Other company was entitled to undertake domestic building work, as two directors DBU-registered. Proposed joined party alleged to have advised first applicant and director of second applicant that work could be completed in a short time with the respondent, and to have failed to notify the applicants that he was not DBU-registered, and that the respondent was not entitled to undertaken domestic building work. 

Sufficiency of pleadings. Failure to particularise. Sufficiency of material in supporting affidavit.


	10/08/2018
	R119/2014
	Senior Member Walker
	Meadsview Pty Ltd v Fenton (Building and Property) [2018] VCAT 1249

	Retail Lease – premises required to be air-conditioned – Landlord unable to provide air-conditioning for an uncertain period pending litigation - agreement for reduction in rental until cause of lack of air-conditioning resolved – allowance given by Landlord – Tenants claiming damages for lack of air-conditioning notwithstanding having received the agreed reduction – loss of profits that would have been made by sub-letting – no right to sub-let – premises licenced by company related to the Tenants – alleged loss not suffered by Tenants – whether damages would have been too remote

- quantum of damages sought not proven - no claim for damages available - reduction was in consideration of there being no air-conditioning - Retail Lease  Act 2003  –  s.77 - unconscionable conduct – what amounts to- failure to warn of full nature of dispute concerning air-coditioning – not proven – licence fees received exceeding rental paid to landlord – whether loss suffered – Australian Consumer Law – whether conduct of Landlords misleading and deceptive – no loss proven



	06/08/2018
	BP813/2017
	Member Sweeney
	Davey v Dessco Pty Ltd (Building and Property) [2018] VCAT 1217 
	No costs order under Retail Leases Act 2003 (RL Act) s92(2)(a), exception where vexatious conduct. Found, fair to order costs because of conduct of a specified part of proceeding in a vexatious way. Victorian Civil and Administrative Tribunal Act 1998 (VCAT Act) s74(2)(b), power to order costs on withdrawal of proceeding, not excluded by s92(2) of RL Act. Consideration of operation of s74(2)(b) and s159 of VCAT Act in terms of s92(2)(a) RL Act, Transport Accident Commission v Coyle, followed. Vexatious conduct, Oceanic Sun Line Special Shipping Company Inc v Fay, applied. Strength of a party’s case 24 Hour Fitness Pty Ltd v W & B Investment Group Pty Ltd, considered. Where a party is compelled to suffer cost of attending a hearing and employ Counsel: Elijoy Investments Pty Ltd v Hart Brothers Pty Ltd, followed. When appropriate to, and considerations for, ordering indemnity costs, Ugly Tribe Co Ltd v Sikola; 24 Hour Fitness Pty Ltd v W & B Investment Group Pty Ltd and 109 Fitzroy Street Pty Ltd v Frelane Pty Ltd, applied. Whether a lease later in time can be novated by a lease made earlier in time, meaning and operation of a novation: Olssen v Dyson, followed. 


	23/07/2018
	D1088/2011
	Senior Member Farrelly
	Fraser v Sperling (Building and Property) [2018] VCAT 1144

	Costs application. Section 109 of the Victorian Civil and Administrative Tribunal Act 1998.



	20/07/2018
	BP386/2016
	Senior Member Walker
	Liszka v Mirvac Victoria Pty Ltd (Building and Property) [2018] VCAT 1106
	Domestic Building Act 1995  –  ins.8 – damages for defective workmanship – s.9 – claim by subsequent owner – defective foundation of rear concrete wall – whether knowledge of defect at time of purchase - ongoing subsidence – assessment of damages - whether – demolition and reconstruction reasonable – owner entitled to be put in the same position as if breach had not occurred – cost of rectification – quotation by builder evidence of what the builder would charge – evidence of quantity surveyor preferred

	20/07/2018
	BP338/2016
	Senior Member Walker
	Pahor v Mirvac Victoria Pty Ltd (Building and Property) [2018] VCAT 1105
	Domestic Building Act 1995  –  ins.8 – damages for defective workmanship – s.9 – claim by subsequent owner – defective foundation of rear concrete wall – whether knowledge of defect at time of purchase - ongoing subsidence – assessment of damages - whether – demolition and reconstruction reasonable – owner entitled to be put in the same position as if breach had not occurred – cost of rectification – quotation by builder evidence of what the builder would charge – evidence of quantity surveyor preferred

	19/07/2018
	BP1443/2016
	Member Kincaid
	Vlahovic v Jovanovic (Building and Property) [2018] VCAT 1095
	BUILDING CONTRACTS–Staged payment regime–Section 40(1)-(5) Domestic Building Contracts Act 1995–builder found to have made claims for relevant percentage of the contract price not directly related to the progress of the building work being carried out under the contract, in breach of section 40(3) of the Domestic Building Contracts Act 1995, without having first secured the owner’s agreement for him to do so pursuant to section

40(4) Domestic Building Contracts Act 1995–builder also in breach of payment claims procedure in the contract-substantial breach by builder, entitling the owner to end the contract pursuant to its terms BUILDING CONTRACTS–owner claims completion and rectification costs pursuant to HIA New Homes contract–whether the owner proved her entitlement pursuant to clause 44 of the contract–no direct evidence of required reasonableness–inference drawn that claimed costs were reasonable so as to sustain such a finding.

	16/07/2018
	BP146/2018
	Member Josephs
	Ingwersen v Smith (Building and Property) [2018] VCAT 1103
	Costs; s109 of the Victorian Civil and Administrative Tribunal Act 1998.

	12/07/2018
	BP1275/2017
	Deputy President Aird
	Owners Corporation 1 PS523454S v L.U Simon Builders Pty Ltd (Building and Property) [2018] VCAT 987
	Domestic building – s75 Victorian Civil and Administrative Tribunal Act 1998 – standing of owners corporation to bring proceeding on behalf of private lot owners – s9 Domestic Building Contracts Act 1995 – s12 Owners Corporations Act 2006 – whether architect owes duty of care to the owners corporations

	09/07/2018
	BP812/2016
	Member Edquist
	Knight v Marras (Building and Property) [2018] VCAT 1046
	DOMESTIC BUILDING; builder entered a separate contract with each of two brothers as owners; claim by builder against each owner for last payment claim and for extension of time (“EOT”) costs; assessment of EOT claims; assessment of builder’s entitlements to EOT costs where no rate is stated in contract schedule; counterclaim by each owner asserting they had legally terminated contract and seeking damages for rectification of defects; each owner also claimed reimbursement of GST on basis that builder was not registered for GST at the time relevant invoices were rendered; validity of charge executed by one owner considered; owners contend no reliance can be placed on report of builder’s expert witness on basis that witness had stepped outside the role of an expert witness; defects assessed under both contracts; issues of interest, costs and reimbursement of fees reserved. 


	09/07/2018
	BP1357/2017
	Senior Member Kirton
	Bird v Expo Constructions Pty Ltd (Building and Property) [2018] VCAT 1000

	Domestic building work – extensive water damage – lack of waterproofing – expert opinion agreed on cause of damage and method of rectification – expert opinion disagreed on reasonable cost – agreement on the method of calculation of damages to be applied by the Tribunal



	06/07/2018
	D566/2012
	Senior Member Walker
	Bestawaros v Sorace (Building and Property) [2018] VCAT 1034
	Victorian Civil and Administrative Tribunal Act 1998 – s.119 - correction of an accidental slip or omission – principles – damages in the nature of interest pursuant to s. 53 of the Domestic Building Contracts Act 1995 – when awarded - nature of – damages are part of award – not applicable to period following determination of proceeding - claim for costs of proceedings Domestic building dispute -– s.109 – when awarded – relevant factors

	05/07/2018
	BP1497/2016
	Senior Member Riegler
	Belcon Enterprises v Shaq Industries (Building and Property) [2018] VCAT 1048
	DOMESTIC BUILDING DISPUTE – Legal professional privilege – waiver of privilege; Costs – security for costs – delay.

	03/07/2018
	BP560/2017
	Member Davies
	Chidambaram v Pace Development Group Pty Ltd (Building and Property) [2018] VCAT 994

	Building dispute; successful party’s application for costs; costs awarded

	02/07/2018
	D337/2014
	Senior Member Walker
	Ghobrial v Solo Developments Pty Ltd (Building and Property) [2018] VCAT 943
	Domestic Building Contracts Act 1995 – defective workmanship – evidence – agreed entitlement and amount for liquidated damages for delayed completion of work - claim for damages for delay –plans and permits to be provided by Owner – permit from water authority to build over easement – structure required by Contract drawings not compliant with build-over permit – refusal of relevant building surveyor to grant occupancy permit - whether resulting delay amounts to prevention by Owner – delay in grant of permit not related to delay in completing work -Owner requesting change of cabinet maker – replacement cabinet maker causing delay – builder responsible for delay by its cabinet maker - whether Owner confined to agreed amount for liquidated damages for allowable delay – general damages – causation – premises unable to be occupied because no occupancy permit -

s.38 of the Act - variations requested by Owner – evidence
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