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OrderS
1. The Second Respondent’s application to extend time to appeal the decision of the First Respondent of 13 April 2004 is dismissed.
2. It was found that there was no decision regarding quantum by the First Respondent of 23 August 2004 or any other date, therefore it is not possible to make an order extending time for appeal regarding this issue.

3. The Second Respondent’s application to extend time to appeal the decision of the First Respondent of 19 May 2005 is allowed and time for commencement of that application is extended to 31 August 2005.

4. Costs are reserved and there is liberty to apply.

5. This proceeding and proceeding D418/2005 are listed for directions on 16 February 2006 at 12.00 noon.
	SENIOR MEMBER M. LOTHIAN
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REASONS
1.

This is an application by the Second Respondent, World Grain Inspection Services (“the Owner”) to extend time pursuant to s.126 of the Victorian Civil and Administrative Tribunal Act 1998 to commence appeals against decisions of the First Respondent, Australian International Insurance Limited (“the Insurer”). The Applicant in the primary proceedings is Radan Constructions Pty Ltd (“the Builder”).

The Facts

2.

The application for extension of time relates to communications by the Insurer which are described by the Owner as decisions of 13 April 2004, 23 August 2004 and 19 May 2005.

3.
It is noted that the Owner claims it is and was at all material times the Owner of the property the subject of the dispute.  The pleading is inaccurate because the Owner goes on to plead that work was carried out on the property pursuant to a contract between Peter and Athena Jordan who were Owners at the relevant time and the Builder.  An occupancy permit for the property was issued on 13 December 2002.  The Owner purchased the property from Mr and Mrs Jordan by a Contract of Sale dated 29 April 2003.  It therefore follows that the Owner was able to inspect the property prior to purchase.

· The Decision of 13 April 2004

4.

This decision was communicated to the Owner by letter of 13 April 2004 from Building Assist which stated that it was acting as the agent for the Insurer and informed the Owner that the Insurer had elected to adopt the recommendations contained in the report provided by Building Assist.  The report recommended that complaint items 2, 3, 4, 5, 6, 9, 10, 11 and 12 be accepted.  It recommended the rejection of items 1, 10 and 13.  It noted that item 7 was the same as item 6 which had been accepted.

5.
The items appealed are:


Item 1 - “That the front balcony is considerably out of level”.  Building Assist noted that the balcony is not out of level, that because the deck is angled it can look out of level when viewed from the east boundary, but this is an optical illusion and the matter would have existed at the time of purchasing the property.

Item 7 – This is described in the Building Assist report as “the complaint is water leaking from shower area to outside wall of en suite”.  The Building Assist report describes the complaint as the same as Item 6 which is “the complaint is water entering main bedroom from en suite shower”.  It is noted that item 6 has been accepted and it involves re-tanking the shower area.


Item 8 – Building Assist describe this item as “the complaint is water entering the garage under the wall”.  Building Assist recommend rejection of this item on the basis that, under the Building Code of Australia, garages are considered as Class 10 A buildings and not a habitable room therefore there is not a need to prevent water from entering the garage.  However the report also states that the level of the concrete allows water to pool near the garage and the wall framing is most likely pine which will become water damaged.


Item 10 – Building Assist describe this item as “the complaint is rust spots to the rendered finish”.  Building Assist has recommended this item be rejected on the basis that less than 10% of the wall areas are affected and under the insurance policy rust is excluded.  It was argued on behalf of the Owner that the rust referred to in the policy is rusting of iron or steel in situ, not a fault to the rendered finish caused by iron particles in the sand.


Item 13 – Building Assist describe this item as “the complaint is instability of feature column on the east side”.  The report notes that there is considerable movement in the column when it is pushed and the report noted the allegation by the Owner that there is movement when the weather is windy.  The reason for rejection was “the drawings for the job are not available so the inspector was unable to determine if the framing was built to specification”.
6.

The letter from Building Assist of 13 April 2004 stated in the second last paragraph:

“If you are dissatisfied with the decision, then you may request a review of that decision by the Victorian Civil and Administrative Tribunal.  The application for review must be made within 28 days of receipt of the Insurer’s decision”.

· The Alleged decision of 23 August 2004

7.

The Owner claims that the Insurer made a decision on 23 August 2004 that quotations obtained by the Owner for rectification by professionals other than the Builder, were excessive.  Mr Archer said on behalf of the Insurer that this was not actually a decision which was capable of appeal. The Owner says that on or about 2 July 2004 it provided quotes to the Insurer to repair the house at the request of the Insurer.  The covering letter to Mr Shane Murray, then of the Insurer, said:


“Shane, herewith the 2 quotes to repair the house, it is very important that given the fact this has been going on for over 1 year that we get a decision ASAP as the house is deteriorating because no work has been done although I have done a few makeshift repairs pending your decision.  The Builder all along has shown no interest to repair or make good his poor workmanship and only once came to the site when he was forced to under instruction from the insurance company.  I look forward to hearing from you soon”.

8.

One quotation was for $109,120.00, the other was for $103,270.20.  It is noted that the covering note from Mr Reilly on behalf of the Owner makes no reference to the quotes being provided in accordance with a request from the Insurer.  On the other hand, no answering affidavit has been provided to indicate that the quotations were provided under other circumstances either.

9.

On 11 August 2004 Mr Murray wrote on behalf of the Insurer to Mr Reilly stating in part:


“I confirm receipt of the two quotations you have provided from Excel Home Improvements and Ray Built and advise these have been provided to our building consultant for assessment having regard to the matters contained in the Building Assist Report dated 25 March 2004 and the Schedule of Works attached to it.

I also note your request for the Insurer to consider approval for the deemed urgent item being item numbered 3, in order to have this item rectified at your property as soon as possible.  Accordingly I have also sought advice from our building consultant as to whether the amount for item 3 as contained in the two quotations provided by you are fair and reasonable in order for the Insurer to consider your request for such approval for this rectification work.

As soon as I hear further from our building consultant I will advise you immediately”.
10.
The letter went on to make reference to a forthcoming mediation at VCAT regarding the appeal commenced by the Builder.

11.
The letter of 23 August 2004 stated that the Insurer’s building inspector advised that in her view the quotations were excessive.  The Owner has relied on the third last paragraph of the letter to found its claim that the letter amounts to a decision.

12.
The letter states:


“Accordingly, the Insurer does not approve firstly, the total amount of both quotations provided by you, and secondly, in relation to the urgent item being number 3, the Insurer does not approve the amounts quoted by the two contractors for the rectification of this item”.

13.
At the Directions Hearing, Mr Archer submitted that there has been no decision by the Insurer on quantum and in answer to a question put by the Tribunal, assured the Tribunal that the Owner is entitled to rely on the fact that there has been no decision on quantum.

14.
The Tribunal finds, in accordance with the submission of Mr Archer, that there has been no decision on quantum therefore it is not necessary to further consider the alleged decision of 23 August 2004. This finding is made in reliance upon Mr Archer’s assurance.
· The Decision of 19 May 2005

15.
On or about 8 April 2005 the Owner submitted a second claim and by letter of 19 May 2005, Building Assist accepted items 6, 13, 14, 19, 20, 21, 22, 24, 28, 29, 35, 36 and 37.  The rejected items are 1 to 5, 7 to 12, 15 to 18, 23, 25 to 27 and 30 to 34.  The rejected items are as follows:

16.
Item 1 – Building Assist states “The complaint is regarding the manhole”.  The report agreed that there is no manhole but noted that this could be discovered by inspection at the time of purchase and also the building has what is commonly referred to as a flat roof.

17.
Item 2 – Building Assist refers to this item as “the complaint is regarding the ceiling plaster”.  Reference to the report of Mr Trevor Dickson indicates his belief that the ceiling plaster sheets have been glued and not back-blocked.  It was recommended by Building Assist that the item be rejected because the inspector was unable to gain access to the ceiling area but also because no cracks were evident.

18.
Item 3 – Building Assist describes this item as “the complaint is regarding down-light transformers”.  Mr Dickson’s report shows a photograph of a transformer sitting directly on the plaster rather than a frame structure.  Building Assist recommended rejection of this item on the basis that the inspector was unable to gain access to the ceiling area, there is no regulatory requirement to prevent transformers sitting directly on the ceiling sheets and there is no evidence of defective work.

19.
Item 4 – Building Assist describe this item as “the complaint is regarding roof framing”.

20.
Building Assist recommended rejection on the basis that the inspector was unable to access the ceiling area, roof framing is a mandatory inspection by the relevant building surveyor and the work had been approved and there is no identified defective work.

21.
Item 5 – Building Assist have described this item as “the complaint is bracing requirements”.

22.
Mr Dickson said in his report that the inspection was carried out on a very windy day.  He said that while on the roof carrying out the inspection, the roof structure was “moving”.  Building Assist said yet again that the inspector was unable to access the ceiling area to view either the presence or absence of roof bracing and said “there was slight movement in the building during the strong wind, but it was not considered to be excessive, considering the design and location of the building”.  Again, Building Assist noted that roof framing is a mandatory inspection by the relevant building surveyor and that the building works had been approved. The report concluded that there was no identified defective work by the Builder with respect to the roof framing.

23.
Items 7 to 12 concern external cladding of the building.  Building Assist has recommended acceptance of item 6 which also concerns external cladding and indicates that items 7 to 12 are addressed in Item 6. 

24.
Similarly, items 15 and 16 are identified by Building Assist as having been addressed in other items which have been accepted. 

25.
Item 17 – This item was described by Building Assist as “the complaint is regarding the front balcony (terrace decking)”.

26.
Mr Dickson says “treated pine decking has been nailed to treated pine floor joists with 50mm smooth shank fixing nails.  The decking is now becoming loose and the boards are starting to twist and lift and the gaps between adjacent boards getting larger.”  The Building Assist report indicates fixing has not been done in accordance with the Timber Promotions Decks Design Construction Manual but states that the decking is only showing normal weathering and that “this is not a regulation but only a recommendation, along with good building practice”.

27.
Item 18 – Building Assist describe this item as “the complaint is regarding the terrace balustrade”.

28.
Mr Dickson says that the screws which attach the balustrade to a supporting column have pulled out and that the Owner has been advised to make temporary repairs as a matter of urgency.  Building Assist confirm that the balustrade has come loose but recommend rejection on the basis that the item was the subject of a settlement between the Builder and the previous Owner and is therefore not covered within the terms of the warranty policy.  

29.
The Building Assist report indicates that item 23 has been addressed by item 22 which was accepted and that items 25 and 26 were addressed in the schedule of works number 3 to claim 01157.

30.
Item 27 – Building Assist describe this item as “the complaint is regarding the ducted heating system”.

31.
Building Assist has recommended rejection of this item on the basis that the ducted heating was installed by the previous Owner rather than by the Builder.

32.
Item 30 – Building Assist describe this item as “the complaint is regarding termite inspection”.

33.
The report goes on to state “inspection review of the area is not a designated termite area and it is not the Builder’s responsibility to provide such protection”.

34.
Mr Dickson pointed out that item 7.4 of the project specification called for protection against termites and the point was made that the free board between the external finished surface and the slab on the ground was to be no less than 150mm which exacerbates any potential problem with termites.  It is noted that the complaint regarding the finished floor level was recommended for acceptance.

35.
According to Building Assist items 30, 31, 32, 33 and 34 were the subject of other items which had been accepted or a schedule of works which had been accepted.

36.
In a similar matter to the decision of 13 April 2004, the decision of 19 May 2005 was communicated to the solicitor for the Owner by letter from Building Assist, and again the letter notified the solicitor on behalf of his client that the decision could be reviewed by VCAT and that the review “must be made within 28 days of receipt of Insurer’s decision”.

37.
As Mr Archer said in his submission, “the Applicant filed its review proceeding on 31 August 2005 – approximately 505 days after the decision on the first claim and approximately 104 days after the decision on the second claim”.

The Law

38.
In the words of the learned author Pizer in the second edition of the annotated VCAT Act at page 437:


“In exercising its discretion to extend time (at least under s126 (1)), the VCAT invariably takes into account the following factors stated by Willcox J in Hunter Valley Developments Pty Ltd v Minister for Home Affairs and Environment (1984) 3 FCR 344:

(a)

Whether the Applicant for extension can show an acceptable explanation for the delay;






(b)

Whether it is fair and equitable in the circumstances to extend time;

(c)

The Applicant’s actions in particular, whether the Applicant has continued to make the decision-maker aware that he or she contests the finality of the decision as distinct from allowing the decision-maker to believe that the matter was finally concluded;






(d)

Whether the Respondent has been prejudiced by the day [cf 126(4)]
(e)

Whether the delay may result, if the Applicant for extension is successfully, in the unsettling of other people or of established practices;






(f)

The merits of the substantial application;

(g)

Considerations of fairness as between the Applicant and other persons otherwise in a like position”

39.
Although Mr Pizer is quoted with approval, it is noted that the Tribunal has an unfettered discretion regarding the question of whether time should be extended for the commencement of the proceeding under and enabling an enactment, except to the extent that it is limited by s126 (4) which provides:

 “the Tribunal may not extend or abridge time or waive compliance if to do so would cause any prejudice or detriment to a party or potential party that cannot be remedied by an appropriate order for costs or damages”.

40.
Mr Smith for the Builder and Mr Archer for the Insurer also referred me to the decision of Deputy President Aird in 78th Evolution Pty Ltd v Vero Insurance Limited [2005] VCAT 1052 where she refused to extend time despite the fact that she said “It is difficult to find that the Insurer has suffered any prejudice by reason of the Builder’s failure to appeal the decision … within time” and she went on to say “However, the absence of prejudice to the Insurer is not sufficient to persuade me that I should extend time”.

41.
Regard is also had to the words of Judge Davey in Grandville Homes Pty Ltd v HGF and Anor [2001] VCAT 40 which were:



“In my view, there is substantial merit in the submission in this case that the Builder sat on his rights.  He was made aware of the decision and he was also made aware of his right to seek a review of that decision and the fact that any application to seek a review before VCAT would involve compliance with timing limits”.

Discussion

· Decision of 13 April 2004
42.
When considering the application to extend time for the first decision of 13 April 2004 in the light of Hunter Valley, it is noted that the applicant for extension has not shown an acceptable explanation for the extraordinarily long delay, has not demonstrated that it is fair and equitable to extend time to appeal those items and has not made the decision-maker aware that it contests the finality of the decision regarding the rejected items. In fact, its behaviour in seeking prices for the accepted items only tends to lend support to the view that no appeal was going to be made.  There is no indication that the Insurer will be prejudiced other than as described in World Link Assets and  Supa Group Pty Ltd v HGF DBT 14 March 1995 that it would “no longer have a vested right of being free from the prospects of appeal”.  Nevertheless, it is considered that the merits of most of the items the Owner seeks to appeal are rather weak and therefore the application for an extension of time in which to appeal the Insurer’s decision dated 13 April 2004 is dismissed.

· The Decision of 19 May 2005

43.
While the appeal period for this decision is also unacceptably long, without adequate explanation, there are matters alleged in the rejected items which are of grave importance and which deserve to be agitated before the Tribunal.  In particular it was noted that a number of the items are effectively the subject of appeal by the Builder because they are items which have been rejected merely on the basis that Building Assist has identified them as accepted under other headings.  It is noted in particular that on 15 June 2005 the solicitor for the Owner wrote to the Insurer with a copy to the solicitor for the Builder stating his belief, which is found to be mistaken, that “this matter is already the subject of proceedings at VCAT”.  In all the circumstances it is fair and equitable to extend time for the appeal of the decision of 19 May 2005 and it is ordered that time to appeal that decision is extended to 31 August 2005.

44.
Costs are reserved with leave to apply.
SENIOR MEMBER M LOTHIAN
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