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	Date of Decision
	Reference No.
	Member's Name
	Parties Names
	Nature of Proceeding

	20/12/2018
	BP899/2017
	Member Edquist
	Collins v Greater Geelong City Council (No 2) (Building and Property) [2018] VCAT 2044 (20 December 2018)
	WATER ACT 1989: applicants sought damages from the respondent under s 16(1) of the Water Act 1989 in respect of damage and loss arising out of a landslip; claims for economic loss in the nature of diminution in the value of the property and economic loss directly arising out of an inability to sell the property; respondent admitted water caused damage to the applicants’ property, but denied that they suffered loss and damage as claimed and quantified; significant issues of causation and remoteness; Wrongs Act 1958 s51 considered; Jones v Dunkel considered and applied; claims allowed to an extent.

	18/12/2018
	BP377/2017
	Senior Member Lothian
	Sawan v Freedom Pools & Spas Victoria Pty Ltd (No 2) (Building and Property) [2018] VCAT 2020 (18 December 2018)
	Domestic building, swimming pool, orders for work unfulfilled, failure by respondent to undertake the work or failure by applicant to give reasonable access, orders made in substitution for earlier orders.

	18/12/2018
	BP421/2018
	Member H. Nash
	Melbourne Anglican Trust Corporation v Brunswick Town Hall Kebab Pty Ltd (Costs) (Building and Property) [2018] VCAT 2036 (18 December 2018)
	Unpaid licence fees – Costs – s 109 Victorian Civil and Administrative Tribunal Act 1998 (Vic)

	18/12/2018
	BP714/2018
	Senior Member Kirton
	James v OPM Developments Pty Ltd (Building and Property) [2018] VCAT 2017 (18 December 2018)
	Domestic building – proceeding determined pursuant to section 78 of the Victorian Civil and Administrative Tribunal Act 1998 – assessment of loss and damage – assessment of costs of the proceeding under s109 – costs of the referral to Domestic Building Dispute Resolution Victoria under s12B Schedule 1.

	14/12/2018

	BP1102/2018
	Senior Member Forde
	Bulk Powders Pty Ltd v Seicon Pty Ltd (Building and Property) [2018] VCAT 2000 (14 December 2018)
	Retail Lease, whether retail premises lease, manufacture, production and storage of nutritional supplements, online sales, whether Retail Leases Act 2003 applies, test to be applied, ultimate consumer test, whether premises open to the public.

	14/12/2018
	BP39/2017
	Judge Hampel
	Mark Ward Trading Pty Ltd v Ball (Building and Property) [2018] VCAT 1998 (14 December 2018)
	CONTEMPT – whether orders clear and unambiguous – s 137 Victorian Civil and Administrative Tribunal Act 1998.

	11/12/2018
	BP382/2018
	Judge Hampel
	O'Hehir v Tsanagas, Nicholson Wright Pty Ltd (Building and Property) [2018] VCAT 1973 (11 December 2018)
	Building and Property List – application to amend – whether amendment or joinder appropriate – mistake in application in naming parties – applicant may elect whether to apply for amendment or joinder – Burns v Corbett – dispute between residents of different states – not applicable if parties include a corporation

	07/12/2018
	BP895/2018
	Senior Member Kirton
	Ma v Stogiannou (Building and Property) [2018] VCAT 1942 (7 December 2018)
	

	07/12/2018
	BP502/2018
	Senior Member Lothian
	Gigliuto v Sassella (Building and Property) [2018] VCAT 1946 (7 December 2018)
	Domestic building, respondent – owner-builder, joinder, engineer in liquidation, permission of the Supreme Court for the respondent to join the engineer to this proceeding, whether there is an open and arguable case that any loss is apportionable between the respondent and his engineer under Part IVAA of the Wrongs Act 1958, whether the respondent has a claim for contribution or indemnity against his engineer under Part IV of the Wrongs Act.

	05/12/2018
	BP1634/2015
	Senior Member Kirton
	Kapadia v Porto (Building and Property) [2018] VCAT 1869 (5 December 2018)
	Remittal of matter following appeal – scope of remitted matter – whether new evidence can be adduced on remitted matter – whether member hearing remitted matter can be prevented from having read the original decision



	03/12/2018
	BP1352/2018
	Deputy President Aird
	Mortise & Tenon Construction Pty Ltd v Rong Qi Pty Ltd (Building and Property) [2018] VCAT 1907 (3 December 2018)
	Domestic building – security for costs – Victorian Civil and Administrative Tribunal Act 1998 – s79 – relevant considerations – application refused.

	03/12/2018
	BP1163/2017 


	Member F. Marks
	Garrett v Elim House Pty Ltd (Building and Property) [2018] VCAT 1862

	Australian Consumer Law s18, s60, s236; s4; Applicants engaged first respondent to carry our pre- purchase building inspection report on condition of property that they were purchasing; applicants claim that first respondent’s website and pre-purchase inspection report were misleading and that it failed to provide its services with due care and skill; applicants claim that the second respondent was personally liable as an accessory; whether the first respondent liable for misleading or deceptive conduct; whether the first respondent failed to provide its services with due care and skill; whether the second respondent liable as an accessory, whether applicants entitled to damages.



	30/11/2018
	BP1047/2015
	Senior Member Farrelly
	Owners Corporation PS 630765 v Ascot Constructions Pty Ltd (Building and Property) [2018] VCAT 1884 (30 November 2018)
	Proceeding brought by Owners Corporation in respect of defective building works in a three-storey residential apartment building in Caroline Springs. Claims initially brought against the Builder and the Relevant Building Surveyor. Architect joined as a respondent to the proceeding. Apportionment claims under Part IVAA of the Wrongs Act 1958 as between respondents. The proceeding between the applicant and the Architect settled prior to the hearing. The proceeding between the applicant and the Surveyor settled after the hearing commenced. The Builder did not appear at the hearing. Domestic Building Contracts Act 1995. Breach of section 8 warranties, especially in relation to plumbing, cladding and fire safety works. Assessment of damages. As the Builder did not appear to prosecute its defence, no findings as to apportionment of responsibility to other respondents, and no reduction in Builder’s liability under the Wrongs Act. The hearing concluded on 29 October 2018, with closing written submissions from the applicant received 16 November 2018. Liquidator appointed to builder on 20 November 2018. Findings set out in reasons. By reason of the appointment of a liquidator to the builder, order made that the proceeding is struck out with a right to apply for reinstatement. 
Five related proceedings brought by owners of five units in the apartment building. The Architect joined as a respondent, for the purpose of an apportionment claim, in four of the proceedings. Domestic Building Contracts Act 1995. Breach of section 8 warranties. Assessment of damages. No apportionment of responsibility in circumstance where builder did not appear to prosecute its defence. In the proceeding BP164/2016, consideration of appropriate measure of damages having regard to the applicants’ sale of the unit in 2016, and a finding that it is appropriate to apply the general rule for assessment of damages for breach of contract. The proceeding BP 1071/2015, damages for inconvenience and distress assessed as appropriate. By reason of the appointment of a liquidator to the builder, order in each related proceeding that the proceeding is struck out with a right to apply for reinstatement.

	30/11/2018
	BP1177/2017
	Senior Member Davis
	US Model Railroad Club of Australia v Maltese Cultural Association of Victoria (Building and Property) [2018] VCAT 1889




	Building and Property List – Lease or permission to use premises – lack of certainty of premises and of term.



	30/11/2018
	BP1316/2018
	Member Kincaid
	Marc & Adam Station Pier Pty Ltd v Schiavello Bros Properties Pty Ltd (Building and Property) [2018] VCAT 1905

	Applications by the respondents for dismissal of the proceeding under sections 75 and 78 Victorian Civil and Administrative Tribunal Act 1998 –relevant considerations–proceeding dismissed under section 75.



	30/11/2018
	R291/2011
	Senior Member Davis
	Big Apple Group Pty Ltd v Melbourne City Council (No 2) (Building and Property) [2018] VCAT 1881 (30 November 2018)
	Building and Property - Retail Tenancies – Australian Consumer Law – whether costs awarded pursuant to Victorian Civil and Administrative Tribunal Act 1998 (Vic) (VCAT Act) or Retail Leases Act 2003 (RLA 2003) – Indemnity Costs not applicable – costs awarded – VCAT Act 1998 s.109, RLA 2003, s.92.

	27/11/2018
	BP1747/2016
	Senior Member Walker
	Shen v Hatfield (Building and Property) [2018] VCAT 1864 (27 November 2018)
	Domestic Building Contracts Act 1995 – plans to be prepared after contract – scope of works - Builder’s entitlement to further payment for siteworks –variation sought by builder – owner not agreeing – consequence -repudiation of contract by builder – termination pursuant to s.41 qualitatively different from termination by acceptance of repudiation - assessment of damages – assessed at date of breach

	23/11/2018
	W15/2014
	Member C. Edquist
	Mem Nominees Pty Ltd v Cheng (Building and Property) [2018] VCAT 1805 (23 November 2018)
	WATER ACT 1989; an initial claim was made regarding an alleged flow of water from the respondent’s unit in an apartment building to the unit below; terms of settlement were entered into at a mediation of the proceeding which required the respondent to carry out waterproofing works to his balcony, but also provided for financial consequences in the event that the waterproofing works were effective, alternatively, were not effective, at the end of an agreed assessment period; after the conclusion of the assessment period the respondent brought a counterclaim asserting that he was entitled to payment under the terms of settlement as the waterproofing works had been effective; waterproofing works found to be effective at end of assessment period; award made in favour of respondent.

	20/11/2018
	BP487/2018
	Senior Member Davis
	M&M Pty Ltd v 600 Collins Pty Ltd (Building and Property) [2018] VCAT 1830

	Building and Property List – Retail Lease – Tenant in breach of Lease – Option for Renewal denied – Claim of Unconscionable Conduct – Claim for Relief Against Forfeiture – Retail Leases Act 2003 – s.27(2) and s.77.



	19/11/2018
	BP727/2018
	Senior Member Kirton
	Hilbert v B&J Maslen Pty Ltd (Building and Property) [2018] VCAT 1816 (19 November 2018)
	Domestic building work – defects – leaking windows causing damage to rooms below – damages to be assessed on the basis of putting the innocent party in the position they would have been in had the contract been complied with – subject to reasonableness – award of damages to be final – other defects – rectification costs assessed by expert

	19/11/2018
	BP1095/2015
	Senior Member Davis
	Seecamp v Michael Parker Building Pty Ltd (Building and Property) [2018] VCAT 1806

	Building and property list - Application for reinstatement - matter previously settled - no new fact or circumstances. Costs- no reasonable basis in fact of law for making application. Victorian Civil and Administrative Tribunal Act 1998 (Vic) -  s 109.



	14/11/2018
	BP1065/2018
	Deputy President Aird
	Lucky Eights Pty Ltd v Bevendale Pty Ltd (Building and Property) [2018] VCAT 1807 (14 November 2018)
	Retail Tenancies – application for hearing to be conducted by a judicial member – s64(3) Victorian Civil and Administrative Tribunal Act 1998 – discretion as to constitution of Tribunal not concerned with ‘category of member’ – whether parties should be heard as to constitution of Tribunal – application refused.

	13/11/2018
	BP899/2017
	Member Edquist
	Collins v Greater Geelong City Council (Building and Property) [2018] VCAT 1873 (13 November 2018)
	

	12/11/2018
	BP69/2016
	Senior Member Walker
	Sightway Constructions Pty Ltd v JayaJayasinghee (Building and Property) [2018] VCAT 1754 (12 November 2018)
	Victorian Civil and Administrative Tribunal Act 1998 - application for costs - domestic building dispute – s.112-114 – offer of compromise – whether offer made complies – offer to be interpreted literally – whether more favourable than order - regard to amount of costs that would have been ordered - meaning – Calderbank offer – whether failure to accept offer unreasonable – how assessed - s.109 – relative strengths – how assessed - both parties partially successful - following set-offs substantial sum awarded to the applicant - relevant considerations.



	07/11/2018
	BP715/2018 


	Deputy President Aird
	Thurin v Krongold Constructions (Aust) Pty Ltd (Building and Property) [2018] VCAT 1756

	Domestic Building – application for joinder of alleged concurrent wrongdoers – adequacy of supporting material - adequacy of particulars – relevant considerations. 



	02/11/2018
	BP249/2017
	Senior Member Walker
	Fraser v Melbourne Pools Pty Ltd (Building and Property) [2018] VCAT 1721
	Domestic Buildings Contracts Act 1995 – s.8 - implied warranties – contract to supply and install plastic in-ground swimming pool – engineering design including work not within builder’s scope of works – not builder’s responsibility – variation at applicants’ request to include surrounding concrete slab – builder laying slab at low price – implied warranties apply to work regardless of price – slab defectively laid – swimming pool moving and out of level after installation – possible causes – onus of proof on applicants to prove defective workmanship – alternate explanation of movement without fault of builder – onus not discharged – evidence of loss – quotations - assessment of damages on available evidence.



	01/11/2018
	BP1638/2017
	Senior Member Walker
	Moussa v Herben (Building and Property) [2018] VCAT 1717 (1 November 2018)
	Retail Leases Act 2003 - Retail tenancy – Agreement for Lease – whether procured by unconscionable conduct – offer to vary terms – whether request for changes amounted to a counter-offer - whether agreement repudiated by Tenant – agreement to defer payments due under Lease– Tenant paying according to agreed deferment – Landlords demanding payment according to lease – whether Landlords bound by agreement to defer payments – whether agreement supported by consideration – no practical benefit to Landlords from deferment - Landlords estopped from asserting tenant in breach - mistakes in disclosure statement – effect of – s.52 – obligation of Landlords to maintain premises in same condition as at start of tenancy – start of tenancy is the start of the original tenancy before the renewal - leaking roof and holes in floor– whether failure by Landlords to repair – s.57 - claim for abatement of rental - whether Tenant refused to allow repair – calculation of abatement equivalent to degree of loss of use all – quiet enjoyment – whether interference by Landlords

	31/10/2018
	BP542/2017
	Senior Member Forde
	AZW International Pty Ltd v N J Agius Pty Ltd (Costs) (Building and Property) [2018] VCAT 1716

	RETAIL LEASE: application by landlord for costs under s92 of the Retail Leases Act 2003 (Vic); tenant’s claim dismissed; Landlord’s counterclaim succeeded.



	30/10/2018
	BP846/2018
	Senior Member Forde
	Parrion Holdings Pty Ltd v Kordas (Building and Property) [2018] VCAT 1659

	RETAIL LEASE: application by respondent for costs under s92 of the Retail Leases Act 2003 (Vic) after applicant withdrew its claim; application successful.



	30/10/2018
	BP1470/2016
	Member Edquist
	Polzella v Govern Constructions Pty Ltd (Building and Property) [2018] VCAT 1675
	Domestic building: failure of timber floor and other minor defects alleged; allegation of edge bonding; owners had engaged builder and floorers separately; owners’ case against builder in respect of floor fails: owners case against floorers in respect of floor fails; owners succeeds on minor claims regarding vents and squeaking floor.

	29/10/2018
	BP474/2018
	Member Buchanan
	Boskovic v Profine Constructions Pty Ltd (Building and Property) [2018] VCAT 1687 (29 October 2018)
	Painter; claim for extra works and retention amounts

	29/10/2018
	BP1591/2017
	Deputy President Aird
	Owners Corporation PS646781P v Verve Constructions Pty Ltd (Building and 

Property) [2018] VCAT 1700


	Domestic building – application for joinder – relevant considerations 



	25/10/2018
	BP863/2016
	Deputy President Riegler
	S 3 Sth Melb Pty Ltd v Red Pepper Property Group Pty Ltd (Building and Property) [2018] VCAT 1684 

	RETAIL TENANCY DISPUTE – Whether landlord failed to supply an air-conditioning system to service the premises; repair of air-conditioning; whether failure to repair air-conditioning system constitutes a repudiation of the Lease – Repudiation – reasonable person test – Damages – whether accrued rights survive termination of the lease. Costs – whether costs otherwise recoverable under the lease are prohibited under s 92 of the Retail Leases Act 2003. 



	22/10/2018
	BP1281/2017
	Senior Member Walker
	Leung v Harris (Building and Property) [2018] VCAT 1630

	Water Act 1995 – s.16 – unreasonable flow of water –  s.19 – powers of Tribunal – water penetrating tiles and membrane of balcony forming part of Respondent’s Unit – water passing through common property and entering Applicant’s Unit -  knowledge of existence of flow – obligation of the Respondent – nature of relief.



	22/10/2018
	BP1027/2017

	Senior Member Kirton
	JCM Builders Pty Ltd v Hicks General Construction Pty Ltd [2018] VCAT 1595

	Domestic building work – house renovation – subcontract for steelwork – claim for delay by contractor against subcontractor – whether time was a term of the contract – whether on the facts any delay was proven



	19/10/2018
	BP851/2018
	Member Edquist
	APCO Service Stations Pty Ltd v Mouzaya Pty Ltd (Building and Property) [2018] VCAT 1642 

	RETAIL LEASE: application of party to vary undertaking given in support of injunction application in June 2018; consideration of Adam P. Brown Male Fashion Pty Ltd v Philip Morris Inc [1981] HCA 39; (1981) 148 CLR 170; application dismissed. 


	18/10/2018
	BP1247/2016
	Senior Member Forde
	River View Pty Ltd v Primrose Meadows Pty Ltd (Building and Property) [2018] VCAT 1623 (18 October 2018)
	Retail Leases Act 2003 (Vic), option to renew, authority of third party to bind landlord in mediation before the Small Business Commission, effect of settlement reached at Small Business Commission, alleged unconscionable conduct by tenant, whether landlord entitled to rent review by specialist valuer.


	17/10/2018
	BP60/2016
	Senior Member Walker
	Raniti - CBMS Pty Ltd v Ryan (Building and Property) [2018] VCAT 1596

	Victorian Civil and Administrative Tribunal Act 1995 – s.109 - costs – when awarded - relevant considerations - s.119 - correction of an accidental slip or omission - circumstances in which such an order could be made



	12/10/2018
	BP1297/2018
	Senior Member Lothian
	Joybay Pty Ltd (Building and Property) [2018] VCAT 1588

	Domestic Building Contracts Act 1995 section 68, order for sale in the absence of domestic building warranty insurance, homes built other than as an owner-builder, significance of section headings, meaning of section 137B of the Building Act 1993.



	10/10/2018
	BP167/2017
	Senior Member Kirton
	Longbow Constructions Pty Ltd v D'Orto (Building and Property) [2018] VCAT 1529 (10 October 2018)
	Domestic building contract – claim for interest – claim for costs – s.109(3)(c), (d), (e) Victorian Civil & Administrative Tribunal Act 1998

	09/10/2018
	BP1661/2016
	Senior Member Kirton
	Waddell v JG King Project Management Pty Ltd (Building and Property) [2018] VCAT 1531

	Domestic building – section 9 Domestic Building Contracts Act 1995 – warranties provided by a builder to subsequent owners – whether warranties may be limited by liability of original owner to builder under original building contract – whether the builder may elect to set off amounts owed by original owner against any breaches of warranties under section 9 – interpretation of section 9 – Delic & Ors v Yahome Pty Ltd [2012] VCAT 752 – Owners of Strata Plan 80458 v TQM Design & Construct Pty Ltd [2018] NSWSC 1304 – breach of natural justice to make a determination affecting the rights of a non party – failure to prove on the balance of probabilities that the original owner was liable to the builder – claims for defective work – Multipanel Balcony Substrate Waterproofing System – requirements for thermal breaks in the Building Code of Australia.



	08/10/2018
	BP348/2017
	Member Josephs
	Apostolou v Edgeton Properties Pty Ltd (Building and Property) [2018] VCAT 1555 


	Domestic Building; claim for damages for alleged defects. 


	04/10/2018
	BP271/2018
	Senior Member Kirton
	Kedmi v Mass Constructions & Developments (Building and Property) [2018] VCAT 1528

	Domestic building – terms of settlement reached at compulsory conference – breach – repudiation – interpretation of terms – whether Senior Member conducting the compulsory conference can give evidence – objective test – evidence of the parties’ intentions inadmissible – plain, natural or common meaning of words to be used – proceeding reinstated.
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