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APPENDIX

SUB-CONTRACT No.:  2825
FORM OF AGREEMENT

SUB-CONTRACT dated the     11th of February, 2010.
BETWEEN     May Constructions (Kilmore) Pty Ltd  ACN 139 791 656


(hereinafter called "the Builder") of the one part and G & S Fortunato Pty Ltd ACN 102 562 685
(hereinafter called "the Sub-Contractor") of the other part.

WHEREAS the Builder has entered into a contract further described in the General Conditions Clause 1 (t) between Himself as Builder and the Proprietor named therein (hereinafter called "the Proprietor") to build certain works as there set out which contract together with any writings and drawings and conditions therein incorporated whether by specific or implied reference or by operation of law is hereinafter called "the Head Contract."

AND WHEREAS the Builder has requested the Sub-Contractor to carry out and complete in accordance with the provisions of the Head Contract and this Sub-Contract the works described in the First Schedule hereto (hereinafter called "the Sub-Contract Works") which works form part of or are required by the Builder for the better performing of his obligations under the Head Contract which the Sub-Contractor has agreed to do.

AND WHEREAS the Sub-Contractor has inspected or has had a reasonable opportunity of inspecting the Head Contract or copies thereof prior to entering this Agreement and shall at all times be entitled to inspect the Head Contract (other than the Builder's rates) NOW IT IS HEREBY AGREED that for the consideration hereinafter stated the Sub-Contractor shall carry out and complete the Sub-Contract Works in accordance with the General Conditions of Sub-Contract and Schedules attached which shall form part of this agreement.

	SIGNED by or on behalf


of the Builder in the

presence of

Witness:


	}


	SIGNED by or on behalf


of the Sub-Contractor in 

the presence of

Witness:


	}


GENERAL CONDITIONS OF SUB-CONTRACT hereinbefore referred to

NOTES:

(i)* 
DELETE WHICHEVER IS NOT APPLICABLE.

(ii)
FOR SUPPLY ONLY SUB-CONTRACT CLAUSES 17 to 25a INCLUSIVE AND CLAUSES 26 &



27 ARE NOT APPLICABLE.



1. DETAILS OF SUB-CONTRACT
Refer Clause

(a) This Clause contains the following aspects of this Sub-Contract and is to be read in conjunction with the appropriate Clauses, Schedules and Appendix hereafter wherever a specific reference is made and annotated.

(b)
2.*
Sub-Contract Sum/Schedule of Rates     $   000.00  + GST
Not Subject to Cost Adjustment under the Provisions of 1 (c)


(c)      
2.*
Sub-Contract Sum/Schedule of Rates     


Subject to Cost Adjustment. Method of Adjustment     Not Applicable to this Contract

..
…………………………………….


on L:M Ratio of 
.....…………………………….…

(d)
4.
Period for Builder to:

(i)
Notify Proprietor of Variation under Head Contract     If it becomes known to the Builder

      within 14 days 

……………………………………………………………………………………………………………...

(ii) Notify Sub-Contractor of          









Proprietor's decision     Within 14 Working Days
(e)
4.
Period for Sub-Contractor to respond to

request for quotation    Within 14 Working Days
(f)
5.
Period/Time for submission of


Claims            Monthly Intervals-Every 30 Days 
(g)
5.
Period/Time for Paying Claims.



*(i)      days after the end of a month in which a properly detailed claim is submitted ( 7 )
days of grace will be allowed for submission of claims after the end of a month of the

calendar, and Claims submitted within such period of grace shall be deemed to have been
*(ii) ……days from receipt of properly detailed claim.

*(iii) ….. days after receipt of payment from the Proprietor to the Builder in respect of the relevant claim.

Notes for guidance

Adopt any one of (i) (ii) or (iii) by inserting agreed number of days (including grace days if (i) is adopted), and delete the alternatives not adopted.

(h) 
6.
Retention  10% Retention shall be applied on all progress claims until the Sub Contractor works have been 50% completed as certified by the Architect, after that time only 2.5% retention shall be retained by the builder. 

...................................................…………………………………………………………......………… 
(j)
6.
Reduction of Retention ............................................................................................................….

(i)
time of reduction     At Practical Completion

..............................................……...............................……………………………………………….

(ii)
amount of reduction     2.5% of final contract sum to be retained at Completion.

……………………………………………………………………………………………………………
(k)
6.
Final Release of Retention     The Retention Sum shall be released to the Sub Contractor 
                                                within twelve months from final certification subject to 

                                                                          the Assessment of Defects and the completed scope of work.

(kk)
7.
(d)
Default interest (% per annum)     10%, Ten Percent.

8. 
(d)(v)

(l)
12.
Defects Liability Period     12 months from final certification process.
(m)
13.
LIQUIDATED AND ASCERTAINED DAMAGES

(i)
Head Contract      $500.00 Per Day
                   (ii)   Builder’s               $500.00 Per Day
                   (iii)  Sub-Contractor's  $500.00 Per Day Plus Consequential Losses and damages
Figures inserted in (ii) and (iii) above shall be justified and agreed as the probable expenses



which may be incurred.

(n)
13. (c)
Basis for Extension of Time

As prescribed under the conditions of the Head Contract Clause(s)

                         No(s)     Clause 13 of this Contract Only.
                          …………………………………………………………………………………….Standard/Amended.

(p)
16.
Charges for Plant      Included within Contract Sum


…………………………………………………………………………………………………………….

(q)
29.
INSURANCE COVER REQUIRED
Workers' Compensation 

:
Statutory Requirement

Common Law Liability

to Employees



:
$ 10 million
Public and Third 

Party Risk



:
$ 10 million
Contractors Risk


:
$ 1 million


(r)
38.
Arbitrator(s) 

(i) As Nominated by the President of The Master Builders Association of Victoria
(ii) ………………………………………………………………………………………………………… 

NOTES FOR GUIDANCE

If left blank, arbitration will be conducted by two Arbitrators appointed by the President or other Principal Officer of The Institute of Arbitrators, Australia under Clause 38. If some other nomination is preferred complete (i) and (ii) for joint Arbitrators, or (i) only for a sole Arbitrator.

(s) 


SECOND 
Period for notification of charge to schedule





SCHEDULE





Note 3

(t)
DETAILS OF HEAD CONTRACT
Head Contract                                                        Current Drawing Register Annexure “A”
The Head Contract is constituted by the following documents; Current Drawings as at 9-2-2010,
Architectural Drawings (Smith & Tracey Architects, Services Drawings (Jeffrey Green),

Hydraulics Drawings (Clements Consulting Group), Structural Drawings (Wallbridge & Gilbert), Job 09011 A000 (T1), A100 (T1), A201 (T2), A202 (T1), A203 (T1), A204 (T1), A205 (T1), A301 (T1), A302 (T1), A303 (T1), A304 (T1), A401 (T1), A501 (T1), A502 (T1), A503 (T1), A504 (T1), A601 (T2), A602 (T1), 960 (1A), Fencing layout sketch, Survey drawing STP8486FE, E14 (O), E15 (O), E16 (O), E17 (O), M01 (O), M02 (O), M03 (O), M04 (O), M05 (O), M06 (O), M07 (O), M08 (O), H01 (T), H02 (T), H03 (T), H04 (T), H05 (T), H06 (T), H07 (T), H08 (T), H09 (T), H04 (T) Fire and water services, C01 (A), C02 (B), C03 (B), C10 (C), C11 (D), C12 (D), C50 (A), C51 (A), N01 (A1), N02 (A1), S04 (A1) S05 (A1), S06 (A1), S13 (A1), S17 (A1), S18 (A1),Job 09012 A000 (T2), A100 (T1), A201 (T2), A202 (T2), A301 (T1), A401 (T1), A501 (T2), A601 (T2),  E01 (MP0), E02 (MP0), E03 (MP0), E04 (MP0), M01 (MP0), M02 (MP0), H01 (T), H02 (T), 
May Constructions Tender Offer and Post Tender Correspondence.

Contract, Contract Schedule and Special Conditions.

Programme schedule of works.

Particulars of the Head Contract


Location of Works      15 Conway Street, Kilmore

Proprietor     The Roman Catholic Archdiocese of Melbourne
.................…………………………………………………………………………………………...…..


Architect     Smith & Tracey Architects
Form of Head Contract:

Building Works Agreement AS4000 - 1997
*Standard/Amended


*Where a standard form of contract is altered in itself or modified by the Specification, it shall

be stated here as AMENDED, and the effect of the amendments in relation to this Sub-​Contract Should be carefully considered by the parties hereto.



Retentions/Guarantee     Head Contract 5%
..…………………………………………………………………………………………………………...

Builder's progress claims (to be completed only if Sub-Contractor is not to be paid until after the Builder has been paid – refer Clause 1(g) above:

Period/Time/Minimum Amount for submission


of Builder's claims ..
.
................................Monthly-every 30 Days
Period/Time for certification or other acceptance


of Builder's claims.............................................................14 Days Certification Process
Period/Time for payment


of Builder's claims..………………………………………….14 Days by Proprietor
Arbitration Security Deposit:


…………………………………………………………….As Directed by Nominated Arbitrator
2. PRICE

The Sub-Contract Sum/Schedule of Rates for the Sub-Contract Works shall be that set out in Clause 1 (b) or such other sum as shall become payable as hereinafter provided by the operations of this Sub-Contract. Such Sub-Contract Sum/Schedule of Hates shall be either:

(a)
Firm not subject to adjustment Que to variations in labour rates, plant rates or material costs as set out in Clause 1 (b)

OR

(b)
Subject to adjustment as set-out in Clause 1 (c).

Under Sub-Clause (b) of this Clause, Clause 1 (c) must set out the method of adjustment or contain a reference to the Special Conditions or other documents wherein the method of adjustment is set out.

3. PERFORMANCE OF SUB-CONTRACT WORK 

A. 
The Sub-Contractor shall – 

(a)
Carry out and complete the Sub-Contract Work as described in the First Schedule in accordance with the


provisions of this Sub-Contract and:

(i)
so as to observe and comply with all the provisions of the Head Contract on the part of the Builder to be observed so far as they relate or apply to the Sub-Contract Works or any portion thereof and so far as the same are not repugnant to or inconsistent with the provisions of this Sub-Contract as if the same were severally set out herein, and

(ii 
so as to comply with any Act of Parliament or any regulation or by-law of any Local Authority or any public service company or Authority which has any jurisdiction with regard to the Sub-Contractor or with whose systems the same are or will or could be connected.

(iii) 
To the reasonable satisfaction of the Builder.

(b)
Indemnify and hold harmless the Builder from and against any breach by the Sub-Contractor or his obligations set out in Sub-Clause (a) of this Clause and otherwise in the provisions of this Sub-Contract.

(c)
Carry out and complete the Sub-Contract Works as directed from time to time by the Builder (but without any obligation upon the Builder so to do) providing such directions are consistent with the provisions of this Sub-Contract and if given verbally are confirmed in writing by the Builder as soon as practicable.

(d)
Provide at his own cost and expense all labour, materials, tools, implements and plant and everything necessary for the proper carrying out and completion of the Works except in so far as this Sub-Contract otherwise expressly states.

B. 
The Builder will, so far as he lawfully can, upon the written request and at the cost of the Sub-Contractor obtain for the Sub-Contractor any rights or benefits of the Head Contract so far as .the same are applicable to the Sub-Contract Works but not further or otherwise and shall when requested in writing by the Sub-Contractor so to do in like manner inform the Sub-Contractor of any action taken by him in this regard.

4. VARIATIONS

(a)
At any time and from time to time during the continuance of this Sub-Contract, the Builder at his absolute discretion by notice to the Sub-Contractor in writing or verbally where the Head Contract so permits, may order material or work of a different description or increase or decrease the extent of the works or alter the situation or vary the dimensions of the works or any part thereof or substitute one class of work for another or make any variation whatsoever. The Sub-Contractor shall complete such variation or omit any work so ordered as and when required by the Builder.

(b)
No variation ordered by the Builder shall vitiate this agreement.

(c)
Where the Head Contract permits or where the Sub-Contractor has accepted verbal instructions to vary the work the Sub-Contractor may in writing within fourteen days confirm the instruction to establish his right to payment for the variation. If such confirmation is not objected to by the Builder within a further fourteen days it shall establish that a variation exists to be valued as set out hereafter. Failure by the Sub-Contractor to make any such written confirmation shall not preclude a claim to payment for the variation.

The Builder shall in any case confirm all verbal instructions in writing as soon as practicable.

(d)
Should the Sub-Contractor believe that a basis for variation exists, the Sub-Contractor may by notice in writing to the Builder give details of such variation. The Builder shall forward such claim if it is a matter under the Head Contract to the Proprietor and claim a variation under the Head Contract (with due diligence and in any case within the time stated in Clause 1(d)(i) ). If the Builder shall fail so to do and, such notice is reasonable and would have constituted a variation but for the Builder's failure to notify the Proprietor in time then a variation shall be deemed to have arisen between the Builder and the Sub-Contractor.

If either party so requires, a record shall be entered in a Work Record Book of any work carried out by the Sub-Contractor, and such record shall be signed by the Builder and the Sub-Contractor, or their authorised representatives as verification of the fact of such work having been carried out by the Sub-Contractor. Such record and verification shall not of itself constitute an instruction or confirmation by the Builder of a variation, but shall be merely evidence of work carried out by the Sub-Contractor.

(e)
Upon request by the Builder in writing the Sub-Contractor shall within the time stated in Clause 1(e) provide a quotation for any variation requested. Should the Sub-Contractor fail to respond within the time stated and continue the default for a further seven days after written reminder from the Builder it shall establish that no extra charge is involved. In the event of the variation being an omission the Builder may then proceed to value it as set out hereafter and such valuation shall be final.



Where supply or other difficulties make the aforesaid time impracticable the Sub-Contractor must notify the Builder giving reasons within, the aforesaid time.



PROVIDED THAT the time limits contemplated by this Clause shall not prejudicially affect the Sub​Contractor unless and to the extent that the Builder is prejudiced under the Head Contract by reason of delay beyond such limits.

(f)
The price of value of a variation shall be added to or deducted from the Sub-Contract Sum.

(g)

Variations except as defined Sub-Clause (j) of this Clause shall be valued unless otherwise agreed in accordance with the appropriate provisions of the Head Contract and if and where such provisions refer to priced Bill of Quantities such reference for the purpose of this Clause shall mean the rated extract from the Bill of Quantities submitted to the Builder by the Sub-Contractor for this Sub-Contract.



Always provided that where materials have been bought in or work undertaken prior to notification of a variation to the Sub-Contractor the value of the aforesaid costs shall be included in the valuation of the variation.



Unless precluded by the Head Contract, the Sub-Contractor shall be entitled to a reasonable allowance for overheads and profit on all such variations.

(h)
Where Sub-Clause (g), cannot apply a fair valuation shall be agreed or failing agreement, the Sub- Contractor shall keep records of labour and material. Such records as are practicable shall be kept on-site and be signed daily by the Builder's representative. These records shall be presented as the basis for the variation. 

Always provided that where materials have been brought in or work undertaken prior to notification of a variation to the Sub-Contractor the value of the aforesaid costs shall be included in the valuation of the variation. The Sub-Contractor shall be entitled to a reasonable allowance for overheads and profit on all such variations.

(i)
Where the Head Contract does not provide otherwise as between Proprietor and Builder, and where it is practicable or where the variation is for work required by the Builder not directly pursuant to the work content of the Head Contract (viz. remedial work, service work etc.) a price shall be agreed in writing prior to commencement of the variation always providing that where possible the price shall be established in accordance with Sub-Clause (g) or (h).

(j)
In the event of the whole or partial rejection of any variation submitted by the Builder to the Proprietor, the Builder shall notify the Sub-Contractor thereof within the time stated in Clause 1 (d)(ii) and the Sub-Contractor shall accept the same as a limitation on his right under this Sub-Contract provided only that if the Sub-Contractor within ten days of such notification or such extended time as is accepted under the Head Contract (always providing the Builder has four days to make his submission to the Architect) requests the Builder to submit the variation as wholly or partly rejected by the Proprietor to Arbitration under the Head Contract (if it so permits), and lodges with the Builder the Head Contract Arbitration Security Deposit specified in Clause 1 (t), and indemnifies the Builder against all costs, legal and otherwise of and incidental to the Arbitration the Builder shall so submit the matter to Arbitration under the Head Contract.



The Sub-Contractor agrees to accept such Arbitration as limiting the price of such variation to the amount awarded by the Arbitration less that component of the amount awarded which represents the Builder's overhead and administration and profit. 

(k)

In the event that a section of the Works is omitted or the scope of the Works changed such that the material or labour content is reduced or substituted by the Sub-Contractor and such omission or reduction is accepted by the Builder, it shall be treated as a variation whether or not a written instruction exists and shall be valued in accordance with Sub-Clause (g) or (h) of this Clause unless otherwise agreed.

(I)
Where the Head Contract permits adjustment for errors in the Bills Of Quantities a similar basis shall apply to the Sub-Contractor always providing that where the Head Contract limits such adjustment relative to the Head Contract a similar proportional limitation shall be applied to the Sub-Contract amount. Should there be a residual amount available to the Builder at the end of the Contract such amount should be distributed proportionally to those Sub-Contractors whose loss has been in excess of the limitation herein stated.

(m)
Any clause in the Head Contract concerning an addition or deduction to variations as an administration charge on variations shall not be construed to apply to variations in this Sub-Contract.  Such compensation applies to the net value of each Builder's variation as an administrative charge.

(n)
With the exception of matters referred to in Sub-Clause (i), the determination and/or acceptance of a valuation shall not be a condition precedent to implementation of a variation which must proceed as and when required by the Builder.

5. PROGRESS PAYMENTS

(a)
The Builder shall pay the Sub-Contract Sum to the Sub-Contractor by means of progressive interim payments until the Builder's full liability is discharged. Such interim payments may be claimed by the Sub​Contractor, with adequate details and such related information as the Builder may require, for work properly executed, at intervals and/or times stated in Clause 1(f).

(b)
The Builder shall pay to the Sub-Contractor within the time stated in Clause 1(g), subject to retention as hereinafter defined, the amount of the claim or such part thereof as represents the value of work detailed therein and executed to the Builder's reasonable satisfaction.

(c)

Where under Clause 1 (g) the Sub-Contractor is not to be paid until after the Builder has been paid, the builder shall request the Proprietor or his Architect or other person responsible for receiving and certifying claims by the Builder to supply to the Sub-Contractor particulars of the certification or other acceptance of all progress claims made by the Builder under the Head Contract insofar as such claims relate to the Sub-Contract Works, and the Builder in making such request shall use his best endeavours to procure for the Sub-Contractor an arrangement under which the Sub-Contractor may reasonably expect to be kept informed from time to time of the moneys certified or otherwise passed for payment to the Builder in respect of the Sub-Contract Works.

(d)
Where under Clause 1 (g) the Sub-Contractor is not to be paid until after the Builder has been paid, the Sub-Contractor shall have the following rights exercisable upon the expiry of twenty-eight days from the submission of a claim by the Sub-Contractor.

(i)
To request from the Proprietor or his Architect or other person responsible for receiving and certifying claims by the Builder, information as to the submission and/or certification of the relevant claim. If such information is not given, the Sub-Contractor may by written notice require the Builder to request the same, and to supply to the Sub-Contractor all information so obtained. The Builder shall within three days of receipt of such notice request in writing from the Proprietor or his Architect or other person responsible for receiving and certifying claims by the Builder the information required by the Sub-Contractor as to the submission and/or certification of the relevant claim and shall within the said period furnish to the Sub-Contractor a copy of such written request and shall supply to the Sub-Contractor all information obtained in response to such request forthwith after receipt of such information.

(ii)
In the event that the Builder has omitted to include the Sub-Contractor's claim in a claim by the Builder under the Head Contract at the earliest available time under the Head Contract (but not sooner than seven days after receipt of the Sub-Contractor's claim) the Sub-Contractor shall be entitled to payment under Clause 5(b) with twenty-eight days of submission of his claim notwithstanding that the Builder has not been paid by the Proprietor.

(e)
The payment of any progressive interim payment does not constitute any acknowledgement by the Builder that the Sub-Contractor is not in default of any of the provisions hereof or that the work, forming the basis of the claim upon which the progress payment has been made, complies with the provisions hereof or at all, nor does it condone any default.

(f)
If the Builder shall be in default in making any progress payment and if such default continues for seven days after service of notice from the Sub-Contractor demanding such payment then the Sub-Contractor may suspend execution of the Works until payment and the Builder shall be liable for any additional expense arising there from without prejudice to any other right the Sub-Contractor may have hereunder.

(g)
If the nature of the Contract is ’Schedule of Rates’ then as the work proceeds it shall be measured by the Builder's representative together with the Sub-Contractor's representative and recorded in a book provided for this purpose and signed by both parties or it shall be recorded otherwise as the parties may agree.

(h) If the nature of the Contract is "Lump Sum" and if a Bill of Quantities is provided the Sub-Contractor shall submit a priced Bill of Quantities adding up to the total value of the Sub-Contract in order that Progress Payments can be valued. The dissection of the Lump Sum shall be made to the approval of the Builder and he will supply to the Sub-Contractor an unpriced Bill of Quantities or an extract from the unpriced Bill relating to the Works to enable the Sub-Contractor to price the same and return to the Builder. 

6. RETENTION SUMS

(a)
From each interim payment the Builder may deduct the percentage of sum stated in Clause 1(h) which shall form the Retention Fund which shall be held by the builder as security (or part security if insufficient) for the proper performance of this Sub-Contract. The Retention Fund shall be reduced at the time and by the amount stated in Clause 1 (j) (ii) and the balance shall become due at the time stated in Clause 1 (k). Moneys from the Retention Fund maybe applied by the Builder for the proper performance of the Sub-Contract, provided that the Builder has given the Sub-Contractor written notice of his intention so to do and the extent thereof and the Sub-Contractor has not within five working days given the Builder notice in writing of his intention to dispute the Builder's intended action.

(b)
Subject to the following Sub-Clause (c) and sum of money referred to in this Sub-Contract as a debt may be deducted by the Builder from the Retention Fund.

(c)
In the event that the Sub-Contractor gives notice that he disputes the Builder's right to apply retention moneys for remedial action within this Sub-Contract then the Builder shall not become entitled to apply any moneys from the Retention Fund nor shall the Retention Fund be reduced or returned to the Sub-Contractor until the matter in dispute has been agreed or settled by Arbitration as hereinafter provided.

(d)
The Builder's interest in any Retention Money held by the Builder or received by the Builder from the Proprietor or owing, to the Builder by the Proprietor, or held (whether in a joint account or otherwise howsoever) for the benefit of the Builder in respect of this Sub-Contract or the performance of the Sub-Contract Works shall be fiduciary only and held as trustee for the Sub-Contractor (but without obligation to make any separate investment of the same or to account to the Sub-Contractor for any income or other profit derived there from). The Sub-Contractors beneficial interest therein shall be subject only to the right of the Builder to have recourse thereto from time to time for payment of any amount which he is entitled under the provisions of this Sub-Contract to deduct from any sum due or to become due to the Sub-Contractor.

(e)
In case the Builder pursuant to the provisions of the Head Contract shall provide a Bank Guarantee or other security in favour of the Proprietor in lieu of cash retention then the Sub-Contractor shall be entitled to provide in favour of the Builder an adequate Bank Guarantee or other security in lieu of the retention provided by this Clause.

(f)
Unless otherwise expressly agreed in writing, where this Sub-Contract has been determined due to the Builder having been in default of Clause 7(a) (i) hereof any Bank Guarantee or other security provided in lieu of cash retention by the Sub-Contractor in favour of the Builder shall be unenforceable by the Builder and shall be delivered up to the Sub-Contractor and cancelled.

7. DEFAULT BY BUILDER 

(a) If the Builder:

(i) 
becomes insolvent or proposes or enters into any compromise or arrangement with the Builder's creditors or any class of them or (being an individual) becomes bankrupt or (being a company) has a winding-up order made or passes a resolution for voluntary winding-up (except for the purposes of reconstruction) or calls or causes to be called a meeting of creditors in connection with any proposed voluntary winding-up or is placed under official management or has a received and/or manager of the whole or any part of its property or undertaking appointed, or

(ii)
assigns or sublets or attempts to assign or sublet the Head Contract without the written consent of the


Sub-Contractor other than as may be required by the Head Contract, or

(iii)
fails to make any payment due to the Sub-Contractor, or fails to comply with the provisions of Clause 5(c) or 5 (d) (i), or

(iv)
fails to give access to the site or to make available plant hereinafter specified, working conditions and facilities essential for the Sub-Contractor's operations, to the extent that the Sub-Contractor's operations are wholly or substantially affected (other than where such failure is caused by industrial disputes and/or matters for which the Builder would be eligible for an extension of time under the Head Contract in respect of the Sub-Contract Works and grants an appropriate extension to the Sub-Contractor) then and in any such case the Builder shall be deemed to be in default.

(b)
If the Builder shall be in default then (without prejudice to any rights of the Sub-Contractor to rescind this Sub-Contract at common law) the Sub-Contractor may give the Builder written notice of the nature of the default and of his intention to exercise his rights pursuant to this Clause within seven days (or such lesser time as may be stipulated in the notice if the default is incapable of remedy or if the continuance of the default seriously disadvantages the Sub-Contractor, in which latter case the period of notice shall be a reasonable time in the circumstances and the reasons for the shortening of time shall be stated in the notice) and stating which right the Sub-Contractor intends to exercise.

If the default continues for seven days or such lesser time as may have been reasonably stipulated in the notice the Sub-Contractor may either:

(i) 
Suspend the whole or part of the Sub-Contract Works for the period such default continues, and the period of such suspension shall automatically operate as an extension of the date, time or times for completion; or

(ii) 
Determine this Sub-Contract, and in that case the Sub-Contractor shall be entitled to all such payments and/or damages as if this Sub-Contract had been rescinded by the Sub-Contractor at common law for breach or repudiation by the Builder.

If the Sub-Contractor has exercised or given notice of exercise of his right of suspension, he may at any time thereafter exercise his right of determination, but only after giving further written notice as above required.

(c)
The Sub-Contractor's rights of suspension and/or determination under Sub-Clause (b) shall not be available in respect of a default of the Builder under item (iv) of Sub-Clause (a) if at the relevant time the Sub-Contractor is in default and such default constitutes a substantial breach of this Sub-Contract causing the Builder substantial actual or prospective loss.

(d) If the Builder fails to make any payment due to the Sub-Contractor and such default continues for seven days, the Builder will pay to the Sub-Contractor interest upon the moneys unpaid at the rates specified in Clause 1 (kk) from the due date for payment until the date of actual payment.


​

8. DEFAULT BY SUB-CONTRACTOR 

(a)
If the Sub-Contractor:

(i)
becomes insolvent or proposes or enters into any compromise or arrangement with the Sub-Contractor's creditors or any class of them or (being an individual) becomes bankrupt or (being a company) has a winding-up order made or passes a resolution for voluntary winding-up (except for the purposes of reconstruction) or calls or causes to be called a meeting of creditors in connection with any proposed voluntary winding-up or is placed under official management or has a receiver and/or manager of the whole or any part of its property or undertaking appointed, or

(ii)
assigns or sublets or attempts to assign or sublet all or any part of this Sub-Contract without the written consent of the Builder, or

(iii)
neglects or omits to properly carry out the Sub-Contract Works as specified or any reasonable instructions of the Builder in respect to the performance of this Sub-Contract or fails to proceed with the Works with reasonable diligence or in a competent manner, or

(iv) fails to complete the Sub-Contract Works or any part thereof at the rate or the time or times specified in this Sub-Contract for such completion or such extended rate, time or times as become valid by the operation of this Sub-Contract or failing any such specified reference in this Sub-Contract at the rate, time or times necessary for the proper completion of the Head Contract or it becomes obvious that it is impossible or impracticable for the Sub-Contractor to achieve the aforesaid rate, time or times, or

(v) without reasonable cause wholly suspends the Work before completion or intimates that he is unable or unwilling to proceed with and/or complete the Sub-Contract works, or

(vi) by any act or omission makes the Builder liable for defaults to the Proprietor under the Head Contract in any way whatsoever


then and in any case the Sub-Contractor shall be deemed to be in default.

(b)
If the Sub-Contractor shall be in default then (without prejudice any rights of the Builder to rescind this Sub-Contract at common law) the Builder may give the Sub-Contractor written notice of the nature of the default and of his intention to exercise his rights pursuant to this Clause within seven days (or such lesser time as may 'be stipulated in the notice if the default is incapable of remedy or if shorter notice is necessary to prevent serious disruption of the work of the Builder and other Sub-Contractors, in which latter case the period of notice shall be a reasonable time in the circumstances and the reasons for the shortening or time shall be stated in the notice) and stating which right the Builder intends to exercise. 


If the default continues for seven days or such lesser time as may have been reasonably stipulated in the notice, the Builder may either:



(i)
determine employment of the Sub-Contractor under this Sub-Contract, or

(ii)
take the Sub-Contract Works wholly or partially out of the control of the Sub-Contractor and complete or assist in the completion of the same.


If the Builder has exercised or given notice of the exercise of his right of taking the Sub-Contract Works partially out of the control of the Sub-Contractor, he may at any time thereafter exercise his right of determination or his right of taking the Sub-Contract Works wholly or partially (as to some other part) out of the Sub-Contractor's control, but only after giving further written notice as above required.

(c)
The Builder’s rights of determination and/or taking the Sub-Contract Works wholly or partially out of the Sub-Contractor's control under Sub-Clause (b) shall not be available in respect of a default of the Sub-Contractor under item (iii) or (iv) or (vi) of Sub-Clause (a) if at the relevant time the Builder is in default and such default constitutes a substantial breach of this Sub-Contract causing the Sub-Contractor substantial actual or prospective loss.

(d)
For either the purposes stated in the preceding Sub-Clauses (b) (i) and (ii) hereof -

(i)
the Builder may ensure the proper execution and completion of the Works of this Sub-Contract in the manner to best serve the interests of the Builder and all costs created thereby shall become a debt due to the Builder from the Sub-Contractor always provided that the Builder does not expend more moneys than is reasonable having regard to all the factors involved;

(ii)
the Sub-Contractor shall if so required by the Builder assign or hand over forthwith to the Builder without further payment the benefit of any agreement for the supply of materials or labour which the Sub-Contractor is party to and any plant or facilities or any pertinent shop drawings, specification or other documentary material or benefit to the completion this Sub-Contract;

(iii)
until completion of, the Sub-Contract Works of this Sub-Contract and the proper compilation of accounts for the same shall have completed and agreement thereto reached between the Builder and the Sub-Contractor no further payment shall become due;

(iv)
if after the completion and agreement of such accounts the total cost is less than the Sub-Contract Sum then the balance shall become due for payment to the Sub-Contractor at such completion and agreement of the accounts or at the time it would have become due had no action been taken under its Clause whichever is the later;

(v) if after the completion of such accounts the total cost exceeds the Sub-Contract Sum the excess shall become, a debt due to the Builder from the Sub-Contractor and the Builder may apply moneys, if any, which he holds against this Sub-Contract towards the liquidation of such debt. The debt as finally agreed or determined by Arbitration shall be subject to interest at the rate specified, in Clause 1 (kk) from fifteen working days after presentation of the accounts by the Builder to the Sub-Contractor. 

9. DEATH OF SUB-CONTRACTOR

If the Sub-Contractor being an individual shall die during, the execution of the Sub-Contract Works then unless arrangements satisfactory to the Builder be made by some person within fourteen days after the date of death for continuance of the Works the Builder may terminate this Agreement (in case the same has not been terminated by operation of law) by notice in writing addressed to the name of the deceased Sub-Contractor at his last known place of abode or at the address given in this, Agreement in which case such allowance shall be made to the Executors or Administrators of the Will or Estate of the Sub-Contractor in due course in respect of the part of the Works already completed by the Sub-Contractor prior to his death, as shall be agreed upon or as shall be determined by Arbitration in default of agreement; PROVIDED THAT any loss to the Builder arising from such termination and the re-letting of this Contract shall be set off against any such allowance. If the Sub-Contractor shall be a partnership then the death of a partner shall not affect this Contract so long as at least one partner shall survive.

10. DEATH OF BUILDER
If the Builder being an individual shall die during the execution of the Works then unless arrangements satisfactory to the Sub-Contractor be made by some person within fourteen days after the date of death for continuance of the Works the Sub-Contractor may terminate this Agreement (in case the same has not been terminated by operation of law) by notice in writing addressed to the name of the deceased Builder at his last known place of abode or at the address given in this Agreement in Which case such allowance shall be made

to the Sub-Contractor in due course  in respect of that part of the Works already completed as shall be agreed upon or as shall be determined by Arbitration, in default of agreement; PROVIDED THAT any loss to the Sub-Contractor arising from such determination shall be added to any such allowance. If the Builder shall be a partnership then the death of a partner shall not affect this Contract so long as at least one partner shall survive.

11. DETERMINATION OF HEAD CONTRACT

Should the Head Contract or the Builder's employment there under be determined for any reason whatever (other than the default of the Builder) then the Builder by notice in writing to the Sub-Contractor may determine this Agreement and the Sub-Contractor's employment there under. The Sub-Contractor shall not be entitled to claim on account of such determination any sum in respect of loss of profit on that part of the Works not executed at the date of the said notice but shall be entitled to claim and recover from the Builder such sum (including profit) as may be agreed or fixed by Arbitration in respect of the portion of the Works already  completed by him and in respect of any expense already incurred by him at the date of the determination of this Agreement relating to or preparing for that part of the Works not executed at the date of the said notice.

12. DEFECTS

(a)
Any defects or other faults due to materials supplied or workmanship carried out by the Sub-Contractor not in accordance with this Agreement for which the Builder is liable under the Head Contract and which appears at anytime up to the expiration of the Defects Liability Period stated in Clause 1 (I) shall upon direction in writing to the Sub-Contractor from the Builder be amended and made good by the Sub.-Contractor at his own expense.

(b)
If after written notice from the Builder the Sub-Contractor does not commence within five working days, or such longer period as may be agreed by the Builder and the Sub-Contractor, to remedy the defects the Builder may himself remedy the aforesaid defect(s) or bring on others so to do and the costs of such action shall become a debt due to the Builder from the Sub-Contractor.

13. EXTENSION OF TIME AND LIQUIDATED AND ASCERTAINED DAMAGES

(a)
If for any reason it shall become likely that completion of the Sub-Contract Works or completion of any stage thereof may be delayed the Sub-Contractor shall notify the Builder forthwith in writing and the due making of such notification shall be a condition precedent to any right to claim an extension of time hereunder, provided the Builder is able to, establish that delay in such notification has been prejudicial to him.

(b)
In all cases where the basis upon which the Builder may be entitled to extension of time under the Head Contract are other than standard conditions of a standard form of contract (identified as such in the particulars of the Head Contract set out in Clause 1 (t) ):

(i)
agreed between the Royal Australian Institute of Architects and the Master Builders' Federation of Australia; or

(ii)
of the Department Construction or other public buildings Department for the time being of the Australian Government, or.

(iii)
of the Public Works Department or other public buildings Department for the time being of the Government of the State of Victoria:

the Builder shall supply to the Sub-Contractor, either before or at the time of the making of this Sub-Contract, a copy of the Head Contractor of the relevant provisions thereof relating to extensions of time.

(c)
Should the Sub-Contractor be delayed or impeded in the execution of the Sub-Contract Works by reason of any matter or circumstance entitling the builder to an extension of time for performance of the Head Contract, the Sub-Contractor may make written application to the Builder for an extension of time for performance of this Sub-Contract. Such application shall be made as soon as practicable after the matter or circumstances causing the delay or impediment becomes known to the Sub-Contractor and shall contain such information as may be necessary for the Builder to claim an extension of time under the Head Contract, and the Sub-Contractor shall promptly furnish to the Builder any further information requested by the Builder for that purpose

(d)
Upon receipt of proper application from the Sub-Contractor for extension of time, the Builder shall promptly apply for and use his best endeavours to obtain an appropriate extension of time for performance of the Head Contract, and shall grant to the Sub-Contractor an extension of time for performance of this Sub-Contract commensurate with any extension of time granted to the Builder for performance of the Head Contract.

(e)
In the event that the Builder fails to obtain an extension of time from the Proprietor because Of the acts or omissions of the Sub-Contractor, then the Sub-Contractor shall forfeit any right to an extension of time.

(f)
If by reason of any neglect or delay on the part of the Builder in applying for an extension of time, or by reason of any act or omissions on the part of the Builder or his other Sub-Contractors in or about the

performance of the Head Contract, an extension of time for performance of the Head Contract is refused or is foreshortened, the Sub-Contractor shall be entitled to a fair extension of time for performance of this Sub-Contract. 

(g)
Any other delays not covered by Clause 13 (c) and caused by any act or omission on the part of the Builder or his other Sub-Contractors may form the basis of a written claim by the Sub-Contractor for an extension of time for performance of this Sub-Contract. Such claim shall be made as soon as practicable after the extension of the delay becoming known to the Sub-Contractor and the Sub-Contractor shall be in any case take all practical steps to avoid the delay occurring or to minimise the delay. The Sub-Contractor shall be entitled to a fair extension of time for performance of this Sub-Contract but such extension shall not exceed the actual delay caused to the Sub-Contractor by the Builder or his other, Sub-Contractors.

(h)
In case of any delay entitling the Sub-Contractor to an extension of time under Sub-Clause (g), the Builder shall be liable to pay liquidated and ascertained damages to the Sub-Contractors at the rates stated in Clause 1 (m) or where no rates are stated shall be liable for such damages as established at Common Law.

(i)
If the Works are not completed by the date stated for Final Completion in the Second Schedule or such


extended time as becomes due by the operation of this Sub-Contract because of

(i)
failure of the Sub-Contractor to complete the Works, or

(ii)
the Builder having to take over the whole or part of the Works due to default of the Sub-Contractor as herebefore specified.

Then the Sub-Contractor shall either be liable to pay liquidated and ascertained damages to the Builder at the rates stated in Clause 1(m) or where no rates are stated shall be liable for damages established in accordance with the principles laid down at Common Law.

Liquidated and ascertained damages as stated in Clause 1 (m) shall consist of three sums.

(i)
Proprietors Damages which shall be damages claimed from the Builder by the Proprietor and shall be



paid by the Sub-Contractor to the Builder only in the event that the Proprietor obtains such damages.

(ii)
Builders Damages which shall be the amount of actual costs -the Builder would suffer by reason of delay and agreed by the Sub-Contractor at the signing of the Sub-Contract.

(iii)
Sub-Contractors Damages which shall be the amount of actual costs the Sub-Contractor would suffer by reason of delay, and agreed by the Builder at the signing of the Sub-Contract.

Always providing that the Builder shall recover from the Sub-Contractor an amount in either case proportionate to the Sub-Contractors contribution to the delay where others contribute to the delay and the Builder shall not recover in total from all Sub-Contractors on the job amounts in excess of those stated in Clause 1(m) for each purpose.

(j)
Notwithstanding the foregoing, where damages can be mitigated by the action of the Builder such action shall be taken and the Sub-Contractor shall only be liable for such reduced amount. Such reduced amount shall only apply where the Sub-Contractor has given agreement to and accepted the costs involved in any action to reduce the damages.

14.
DISCREPANCIES: MEASUREMENT OF WORK

In case the Sub-Contractor shall find any ambiguity, error, omission or discrepancy in or divergence between the Drawings and/or Specifications or other document referred to in this Agreement and/or this Agreement he immediately shall give notice in writing thereof to the Builder specifying the same and apply for instructions.  The Builder shall issue instructions accordingly and the Sub-Contractor shall comply with and observe the same and any necessary correction shall not vitiate this Agreement but shall be deemed to be a variation but any addition to or deduction from the Sub-Contract Sum shall correspond with and be appropriate to the addition to or deduction from the Sub-Contract Sum payable to the Builder pursuant to the Head Contract in respect of the same matters.

15. SCAFFOLDING
(a)
Where the Builder supplies and erects any scaffolding it shall comply with requirements of any Statutory Actor Regulation and Industrial Agreement dealing with scaffolding generally and specifically for the (purpose the Builder is-using it in the execution of work by his directly employed labour.

(b)
Should this Sub-Contract provide that the Builder shall supply or permit the use of scaffolding to the Sub​-Contractor the Sub-Contractor shall notify the Builder in writing of his intention to commence use of the scaffolding and the nature of his operations in sufficient time to enable the Builder to modify the scaffolding if necessary to meet the Sub-Contractors requirements. The Sub-Contractor shall not commence or continue use of the scaffolding until notified by the Builder in writing that it is suitable for the Sub​ Contractors operations.​

(c)
Where the Sub-Contractor, supplies and/or erects scaffolding for his own use it shall comply with the requirements of any-Statutory Act or regulation and  Industrial Agreement dealing with scaffolding for his


particular operation.

16. ATTENDANCE

(a)
By arrangement with the Builder the Sub-Contractor will be permitted for the execution of the work detailed in this Sub-Contract sufficient use of single phase electricity (other than for any single piece of equipment drawing in excess of 15 amps), water, scaffolding, toilet facilities, hoisting facilities, etc., as exist in position for the Builder's own use. The fees or charges (if any) to be paid for the foregoing by the Sub-Contractor to the Builder shall be as set out in Clause 1 (p).

(b)
Should the Sub-Contractor require more than stated in the previous paragraph he shall at his own cost make his own arrangements subject to the approval of the Builder.

(c) It is the Sub-Contractors responsibility to ascertain the facilities the Builder will have available at the time his Sub-Contract Works is due to be carried out.

(d) The Sub-Contractor shall provide his own labour at his own cost for loading on and unloading off the hoisting facilities available. 

(e)
Telephone if installed will be made available provided that the Sub-Contractor shall pay for his outward calls.

(f)
The Sub-Contractor shall be responsible for any costs flowing from his abuse of any of the aforesaid


facilities. 

17. ACCEPTANCE OF BASE WORK

(a)
The Sub-Contractor shall not proceed to carry out his work over other work if in his opinion the previous work is unsatisfactory or unsuitable unless the Builder issues a written instruction overriding such objection and the Builder accepts responsibility for such work proceeding.

(b)
Commencement of any work shall imply that the Sub-Contractor accepts the previous work' and requires no extra payments or special recompense and such commencement shall render the Sub-Contractor liable for all costs incurred by the Builder in making good any resultant defects.


(c)
Responsibility under this Clause shall not extend to latent or hidden defects which could not reasonably be detected by competent workmen and supervision.

18. DAMAGE

(a)
The Sub-Contractor shall be responsible for all costs in making good as and when required by the Builder any damage that he occasions to other work.

(b)
The Sub-Contractor shall be responsible for notifying the Builder when he damages other work.

(c)
Where soiling or damage is probable from the nature of the Sub-Contract Works to other work the Sub-Contractor shall provide adequate protection to prevent soiling and/or damage occurring.

(d)
The Builder shall be responsible for all costs in making good any damage that he occasions to the Sub- Contract Works and he shall be responsible for notifying the Sub-Contractor when he damages the Sub-Contract Works.


(e)
In the event of the Sub-Contract Works being damaged by others the Builder shall be responsible for the cost of rectifying the damage, always providing that the Sub-Contractor shall notify the Builder of the source of such damage when it is known or use his best endeavours to identify such source when within his capacity so to do.


19. RESPONSIBILITY DURING CONSTRUCTION

(a)
Until the Builder shall take over the Sub-Contract Works the Sub-Contractor shall be responsible for the care and maintenance of all portions of the Sub-Contract Works except in the case .of damage or loss arising from any act or omission on the part of the Builder, his Agents, Servants and/or other Sub-​Contractors PROVIDED that if portion of the Sub-Contract Works be taken over by the Builder before completion of the whole then this Clause shall continue to apply only to the portion of the Sub-Contract Works remaining in the control of the Sub-Contractor.

(b)
When the Sub-Contract Works have been completed the Sub-Contractor may give written notice to the Builder that the Sub-Contractor Works have been completed and that he requires the Builder to take over the same. Unless the Builder gives notice of dispute within seven days of the service of the notice requiring him to take over the Sub-Contract Works the Builder shall be deemed to have taken over the same on the date on which the said notice was served upon him.

(c)
Such take over of the Sub-Contract Works shall be for the purpose of responsibility only and shall be without prejudice to a later determination regarding quality, quantity, compliance with the Head Contract, payments and Defects Liability Period all of which are separately dealt with elsewhere.

20. SITE CLEANING

(a)
The Sub-Contractor shall at his own cost and to the satisfaction of the Builder:

(i)
during the duration of the Contract, at subsequent intervals or as reasonably directed by the Builder, clean up and remove from the site all debris, rubbish, etc., created by his own operations and

(ii)
at completion of the Sub-Contract Works thoroughly clean up and clear away from the site all debris, plant, etc., and leave in a condition suitable for handing over to the Proprietor and/or as required by following trades.

(b)
Should the Sub-Contractor fail to comply with this Clause and such failure continue after reasonable written notice from the Builder requiring compliance, the Builder may do so and any costs created thereby shall become a debt to the Builder from the Sub-Contractor.

21. SAFETY

(a)
The Sub-Contractor shall carry out his Sub-Contract Works in a safe and satisfactory manner and without limiting the generality of the foregoing shall:

(i)
strictly conform to the requirements of any Act of Parliament and all Regulations, By-Laws or Orders made there under relating to the safety of persons-on or about the site;

(ii)

ensure that all tackle, gear, staging, scaffolding, ladders, winding arrangements and other equipment used in conjunction with the Sub-Contract Works shall not only conform to the requirements of any Government or other Regulation in relation thereto, but also to the requirements of the Builder and the Clerk of Works;'

(iii)

immediately discontinue any practice or remove any equipment considered by the Builder to be dangerous notwithstanding that the Builder may have previously approved such practice or equipment;

(iv)
remove from the Sub-Contract Works promptly any representative of or person employed by the Sub-​Contractor who shall, in the opinion of the Builder, create any danger on or about the Works, or misconduct himself, or be incompetent or negligent and such action shall in no way affect the time schedule;

(v)
comply in all respects with the Builder's and the Proprietor's standard of safety as conveyed to him by the Builder;

(vi)
supply personal safety equipment for his own men at his own expense.

22. EMPLOYMENT OF FOREMAN

At all times while actually engaged on the Works the Sub-Contractor will have a competent foreman or employee in charge who' will be authorised and able to take and carry out such instruction as the Builder may be entitled to give regarding the part of the Sub-Contract Works that is being carried out and who will be authorised and able to make such incidental arrangements not amounting to variations as may be necessary or expedient for carrying out the Sub-Contract Works.



23. PAYMENT OF WORKMEN AND COMPLIANCE WITH AWARDS

(a)
All workmen employed by the Sub-Contractor upon the site shall be so employed at rates of pay and conditions of employment which are not worse than the rates of pay and do not transgress the conditions of employment to the site works in accordance with:

(i) 
any agreements between the relevant Master Builders' Association and the relevant Trade Unions which are in force at the time of the execution of the Sub-Contract Works (such agreements may be inspected at the Offices of the relevant MBA); and/or

(ii)
any other Authorities or Awards: having jurisdiction over or relevant to the Works; and/or

(iii)
all demarcation agreements between Unions properly established which apply from time to time.

(iii)
The Sub-Contractor shall be similarly liable for costs flowing from delays at his place of fabrication due to industrial disputes or stoppages flowing from his failure to comply with Statutory requirements.

24. REMOVAL OF WORKMEN

The Sub-Contractor shall remove, from the site and cease henceforth to employ upon the site any workmen against whom the Builder shall make reasonable written objection with regard to quality of workmanship, compliance with safety regulations, creating disturbances or unrest among other men employed upon the site or other cause detrimental to the proper execution of the Head Contract and such dismissal shall not affect the time schedule.

25. WORKING HOURS

(a)
No part of the Sub-Contract Works shall be executed on site outside of the Builder's normal working hours other than by arrangements with the Builder in which case the Sub-Contractor may be required at the builder's discretion to meet the costs of supervision by the Builder.

(b)
In the event that the Sub-Contractor is not maintaining the rate of progress implicit in the Performance Schedule the Builder may order the Sub-Contractor to work overtime to remedy the position and in such circumstances the Builder shall not be liable for any payments in excess of the Contract Sum.

(c)
The Builder may request the Sub-Contractor to work overtime if the Builder requires such for his own benefit and should the Sub-Contractor agree so to do the Builder shall be liable for the additional costs.

26. SITE MEASUREMENT

(a)
The Sub-Contractor shall take all measurements from the structure as it proceeds on the site as are necessary for the proper execution and building in of the Sub-Contract Works.

(b)
Where the Builder instructs the Sub-Contractor in writing to proceed prior to the structure being available for measurement they shall agree in writing sizes to be achieved by the Builder and the acceptable tolerances. 

27. PERMITS AND FEES

Unless otherwise expressly agreed, the Sub-Contractor shall obtain and pay for all permits, fees, licences, royalties, etc. as are required far the execution of his own work, other than the Building Permit and Scaffold Fees and other like general or comprehensive fees or charges which shall be paid for by the Builder.

28. DOCUMENTS AND DRAWINGS

(a)
The Head Contract with the exception of the Builder's unit rates shall be available at the Builder's Registered Office far inspection by the Sub-Contractor by arrangement with the Builder during normal working hours after the Sub-Contractor has given two working days written notice of his intentions.

(b)
A full set of the working drawings shall be available during normal working hours on site for the Sub-Contractor's inspection and use in carrying out the Sub-Contract Works. Such set shall not be removed from the site office without the Builder's permission. The Builder shall notify the Sub-Contractor of any amendments - to the drawings as issued and the Sub-Contractor shall verify with the Builder that the drawings he is using are the currently applicable issue.

(c)
If the Sub-Contractor requests a copy of the whole or part of the Head Contract or the working drawings the Builder shall supply the same at cost the Sub-Contractor.

29. INSURANCE

(a)
The Sub-Contractor shall insure against any legal liability, lass, claim or proceeding whatsoever whether arising at Common Law or by virtue of any Statue relating to Workers' Compensation to or by any person employed by him in or about the execution of the Works or for whom he shall be responsible under any such Statute and the Sub-Contractor shall before commencing the Sub-Contract Works furnish to the Builder evidence that such insurance has been affected and supply particulars thereof.  In addition the Sub-Contractor shall furnish to the Builder satisfactory evidence that he is adequately insured against claims arising out of damage to property or for personal injury during the execution .of the Sub-Contract Works.

(b)
The Sub-Contract warrants that the Policies .of Insurance, particulars of which are set out in Clause 1 (q) hereto, are in force at the date of this Agreement, and shall remain so during the currency of this Sub-Contract.

(c)
The Builder may withhold any payment which becomes due if the Sub-Contractor cannot substantiate the existence of the aforementioned insurances, until such insurances have been duly effected so as to comply with this Clause.

30. INSPECTION OF SUB-CONTRACT WORKS IN PROGRESS

The Sub-Contractor shall if asked by the Builder, allow during normal working hours reasonable access to the representatives of the Builder or the Proprietor or his agents to inspect Sub-Contract Works in progress at the place of manufacture, fabrication or assembly.

31. ACCESS TO THE PROPRIETORS


Subject to any rights of the Sub-Contract under Clause 5 (c) and (d), the Sub-Contractor is expressly forbidden to approach direct the Proprietor or his agents in connection with any matters concerned with the Sub-Contract Works without prior written consent from the Builder.

32. INSTRUCTIONS

The Builder will accept no responsibility nor make any payment for work executed or materials delivered as a result of instruction from any person or organisation whatsoever other than from the Builder.

33. DOCUMENTS TO BE RETURNED

At the completion after Sub-Contract Works the Sub-Contractor shall exchange for the final payment any documents he has been issued for the execution of the Sub-Contract Works and lodge any permits, certificates, approval and guarantees, etc., pertinent to these Works.

34. SITE MEETINGS

The Sub-Contractor shall, when requested make available for attendance at a site meeting a representative with authority to come to decisions on behalf of the Sub-Contractor and commit the Sub-Contractor.

35. SCHEDULING.

The Sub-Contractor shall co-operate with the Builder by providing sufficient detailed information to enable the builder to implement any form of planning and control desired by the Builder for the Head Contract.

36. MATERIAL ORDERING

(a)
The Sub-Contractor shall as soon as practicable after signing of this Contract take all steps, including ordering where necessary, to secure the delivery of all materials, services and fabrications so as not to adversely affect the execution of this Contract.

(b)
Where in spite of the proper placing of orders by a Sub-Contractor as soon as practicable after the signing of the Contract the Sub-Contractor becomes aware by reasonable checks and follow up with his suppliers, which shall be his obligation so to do, that deliveries may not happen on the date necessary for the Sub--Contractor to meet his contractual obligations the Sub-Contractor shall immediately notify the Builder in writing of the full circumstances and ask that the matter be put to the Proprietor for instructions.

(c)
The failure of a supplier to a Sub-Contractor to meet the Sub-Contractor's required delivery dates in no way diminishes the Sub-Contractor's responsibility to meet the materials and schedule required under this Sub-​Contract unless the Head Contract gives any relief in which case the Sub-Contractor shall be entitled to similar relief. However, in relation to any material specified by the Proprietor and ordered within a reasonable time after the signing of this Contract, which the Sub-Contractor's supplier notified him that the delivery period is such as to cause delays in the execution of the Contract, the Sub-Contractor shall be entitled to an extension of time to the extent of the delay in obtaining delivery of the specified material.

(d)
Whenever the Sub-Contractor shall notify the Builder in writing that he will store in the premises, of which the Sub-Contract Works form part, materials and articles in use in the Sub-Contract Works, the Builder shall take such steps as he is reasonably able to make the said premises secured and to protect the said materials or articles from theft, always providing that the Sub-Contractor meets the cost of any work necessary to achieve this security, save that in no case will materials so stored be the responsibility of the Builder.

(e)
In the event of the Builder being behind schedule, the Builder shall if so requested by the Sub-Contractor make payment, and the Sub-Contractor shall if- so requested by the Builder receive payment, for materials manufactured and ready for delivery in accordance with the building schedule, together with costs of storage, but excluding costs of fixing; payment shall be within twenty-one days of the date of request.

(f)
The Sub-Contractor may request payment for materials and articles fabricated or acquired for the Sub-Contract Works and stored off-site in readiness for incorporation in the Sub-Contract Works, and the Builder shall make such payment as may be appropriate if and to the extent that the Builder is entitled to obtain payment in respect of such materials and articles under the Head Contract.

37. PATENT RIGHTS

The Sub-Contractor shall indemnify the Builder against any action, claim, suit or demand, cost or expense arising from any alleged infringement of letters, patent design, trade mark or name or other protected rights in respect of any article or thing or method fixed or used or supplied by the Sub-Contractor in the Works PROVIDED THAT the Sub-Contractor shall be under no liability to indemnify the Builder in respect of any article or thing or method that the Builder has nominated or specified to be fixed, used or supplied.

38. ARBITRATION

In respect to this Contract two basic circumstances may give rise to Arbitration.

(A)
Matters directly between the Builder and the Sub-Contractor which do not involve the Proprietor.

(a) Where a dispute or difference shall arise between the Builder and the Sub-Contractor either during the progress of the Sub-Contract Works or after the determination abandonment or breach of this Contract as to the construction of the same or as to any matter or thing whatsoever arising there under or in connection therewith then either party may give to the other notice in writing clearly setting out the matters in dispute or difference and at the expiration of seven days, unless it shall have been otherwise settled, such dispute or difference shall be and is hereby submitted to Arbitration to be effected in the following manner;

(i)
By either a single arbitrator or by two Arbitrators as referred to in Clause 1 (r)

(ii)
In the event that no Arbitrator(s) are referred to in Clause 1 (r) the submission shall then be to two Arbitrators appointed at the request of either party by the President or other principal officer for the time being of the Institute of Arbitrators, Australia.

(iii)
In the event that the Arbitrator referred to in Clause 1 (r) or anyone of them if more than one are contemplated shall be unable or unwilling to act the submission shall then be referred to two Arbitrators appointed at the request of either party 'by the President or other principal officer for the time being of the Institute of Arbitrators, Australia BUT that where only one of the two Arbitrators referred to in Clause 1(r) has indicated his unwillingness or inability to act nothing shall prevent the other Arbitrator referred to in Clause 1 (r) from continuing to be one of the two Arbitrators and that as such the President or other principal officer for the time being of the Institute of Arbitrators, Australia shall only be required to appoint one of the co-Arbitrators.

(b)
In serving notice of dispute or difference the party serving such notice shall, unless otherwise agreed, provide evidence that he has deposited with the Master Builders' Association of Victoria or the Building Industry Specialist Contractors Organisation of Victoria the sum of THREE HUNDRED DOLLARS ($300.00) by way of, security for costs and expenses or Arbitration proceedings which said sum and any further sum or sums that may be lodged as security for the costs and expenses of the Award shall be applied in accordance with the directions from time to time of the Arbitrator, Arbitrators or Umpire as the case may be and either during the continuance or after the determination or Arbitration.

(c)
In any Arbitration either party may raise in the proceedings by way of a further claim or by way of defence, set-off or counterclaim or otherwise and subject to any conditions as to costs or otherwise that may be imposed by the Arbitrator or Arbitrators or any Umpire as the case may be any dispute or difference whatever relating to the construction of this Contract or as to any matter or thing whatsoever arising there under whether or not a notice of dispute, in respect thereof has been given.

(d)
The award made by the said Arbitrator or Arbitrators or any Umpire appointed by them or the Court as the case may be shall be final and binding on both the Builder and the Sub-Contractor and neither party shall be entitled to commence or maintain any action upon any such dispute or difference until such matters shall have been referred and determined as herein provided and then only for the amount of relief to which the Arbitrator, Arbitrators or Umpire by their or his Award shall find either party is entitled.

B.
Matters within the Jurisdiction Of the Head Contract.


Where a dispute or difference Shall arise between the Builder and the Proprietor or his Architect in relation to matters falling within the jurisdiction of the Head Contract and involving the Sub-Contractor AND where on occasion it may be necessary to appoint between the Builder and the Sub-Contractor the benefit that may accrue or the liability that may attach to the Builder consequent upon the determination of the dispute or difference including legal and other expenses incidental thereto such dispute or difference shall be effected in the following manner:

(a)
In all such cases the following paragraphs of this Sub-Clause shall apply and the other divisions of this Clause shall be read and construed subject thereto.

(b)
Save and except for the Builder's entitlement to his margin or profit and overhead as provided under the Head Contract, if the Sub-Contractor is solely interested in the result of the said dispute or difference then the Builder at' the request in writing of the Sub-Contractor will submit such issues in relation thereto as 'the Sub Contractor may specify to arbitration pursuant to the provisions of the Head Contract in that behalf or to such other manner of litigation to which resort may be had as the Sub​-Contractor may implicate in writing PROVIDED THAT the Builder thereupon may notify the Sub-​Contractor in writing that as an alternative in lieu of the Builder proceeding as aforesaid the Sub-​Contractor himself may proceed as he shall deem advisable using the name of the Builder but at his own expense and provided further that in any such case as in this paragraph mentioned the Sub-​Contractor first shall present to the Builder satisfactory documentation detailing the matters in dispute and shall indemnify the Builder against any costs expenses and other Ioss or outgoings that he may incur or become liable to bear: arising out of any such arbitration or litigation and lodge with the Builder at the same time and from time to time thereafter as may appear necessary adequate cash or security against such cost expenses loss or outgoings as a condition of the Builder proceeding or as a condition of using  or continuing to use the name of the Builder and any arbitral or judicial determination of the issues so submitted to arbitration or litigation shall be accepted by the parties thereto as a determination of the same issues as between themselves, and any damages awarded shall be accounted for to the Sub-Contractor.

(c)
If each of the Builders and Sub-Contractor has an interest in the result of the said dispute or difference then the Builder may proceed to arbitration of such issues in relation to the same as may be appropriate between himself and the Proprietor and the benefit or liability resulting from such arbitration and all costs expenses or other outgoings of the Builder incidental thereto shall belong to or be borne by the Builder and the Sub-Contractor in the proportions ,in which they may be interested in the subject matter of the dispute or difference and in default of agreement as the said proportions or in any way relating to the subject matter then the question may be submitted to arbitration between the Builder and the Sub-Contractor pursuant to the provisions contained in Sub-Clause A herein.

C.
The existence of a dispute or difference of the fact that an arbitration is proceeding in relation thereto shall, not of itself justify a suspension or work or a withholding of payment. The parties acknowledge that a suspension of work or withholding of payment may constitute a default unless justified under the relevant provisions of this Contract. It is hereby agreed that in all cases of dispute or difference the parties win make every reasonable endeavour to resolve the same without resort to arbitration or litigation, and in case the Proprietor and/or his authorised representative shall be concerned or affected by such dispute of difference, the Builder will use his best endeavours to arrange for the Sub-Contractor to be present at all relevant discussions between the 'Builder and the Proprietor and/or his authorised representative and will in any "Case keep the Sub-Contractor reasonably informed of such discussions and of all negotiations conducted by the Proprietor in relation to the subject matter of such dispute or difference.

D.
Unless otherwise agreed where a: submission to arbitration is made in circumstances where the Site is located in a different State to that in which, this Contract is made the arbitration shall be conducted in accordance with Sub-clause (A) or (B) of this clause and in accordance with the Laws of the State or territory in which the Site is located.
39. NOTICE AND COUNTING OF DAYS

(a)
Any notices, required by this Sub-Contract to be writing shall be sent by Certified Mail, Registered Mail or by hand and a receipt obtained. If the notice is sent by any other method the onus of proof of receipt shall be upon the sender.

(b)
Where under any provision of this Contract any notice is to be given or any other act matter or thing is to be done in a stated period of days the following days shall not be counted, namely: Saturdays, Sundays, Trade, Statutory, or Public Holidays.

40. AGENTS

Any reference to the Sub-Contractor, Proprietor or Builder shall embrace their proper and duly appointed agents or such employees as-may reasonably appear to others to be their agents.

41. SUPERSEDES PREVIOUS OFFER

The Sub-Contract supersedes and/or cancels all previous letters, offers, quotations and negotiations sent or received, except as are agreed and included in or appended to this document.

SPECIAL CONDITIONS

42. AGREED RATES FOR ROCK AND MATERIAL HANDELING AS TO SCOPE OF WORKS.

      42.1   Non Rippable Rock (Bulk Rate)                        $  65.00 per M3 x Qty

      42.2   Non Rippable Rock (Trench)                            $100.00 per M3 x Qty 

      42.3   Soft spots (excavate & remove)                       $  18.00 per M3 x Qty 

      42.4   Excavate & place site won fill                           $  20.00 per M3 x Qty 

      42.5   Import of Mudstone if applicable                       $  48.00 per M3 x Qty (Must be Confirmed first)
      42.6   Import of Compactable Clay                             $  32.00 per M3 x Qty 

      42.7   Import of class 4 wet mix,150mm thickness     $    8.20 per M2     x Qty 

      42.8   Import of class 4 wet mix (bulk & trench)          $  76.00 per M3 x Qty  

      42.9   Variation Engineering Testing charges             $ rated at service provider cost
      42.10  Import of Salamanda                                        $  65.00 per M3 x Qty (Only if Required)
      Note: All variation rates and Quantities must be fully communicated by the sub contractor to 

                May Constructions prior to being actioned for the purpose of clarity and Instructions from

                Smith & Tracey Architects for certification purposes.
43. Commencement of the sub-contract works is deemed to be acceptance of this sub-contract agreement.

44. An amount of $5,000 will be deducted from Final Progress claims pending receipt by the builder of approved As Built drawings, manuals and warranties where applicable.

45. This contract is constituted by and is inclusive of the attached drawing/document register and drawings on attached CD titled St Patricks, Kilmore construction drawing #1, 6 November, 2009

46. The Builder reserves all rights to request the sub contractor to remove any of it employees that cause nuisance or cause interference with any of the May Constructions (Kilmore) works at the site, this must be immediately actioned by way of notice from the builder.

FIRST SCHEDULE - WORK CONTENT

1. The Sub-Contract Work is the work described and specified in the working drawings and specification documents which have been identified as the scope of works under clause 1.T 
2. Other Documents that form part of this sub contract agreement are;

3. Refer attached Activity List. 

4. Site requirements memo.

5. OH&S Compliance and Induction forms.

6. Documents as nominated in clause ‘t’ Details of Head Contract plus documents specified in ‘special conditions’ of this contract.

7. Item 2. Description of the Sub-contract Work on page 22 of the subcontract agreement.

DESCRIPTION OF THE CONTRACT WORKS
Provide all Labour, Materials and Equipment necessary to complete site establishment, excavation and civil drainage works at the above project as specified. All work to be in accordance with Contract drawings and specifications as detailed under the special conditions and shall include but not limited to:

A. Place topsoil

B. Remove trees

C. Bulk excavation to all designated building and landscape areas

D. Remove basketball court for car park

E. Removal and disposal of spoil unless otherwise noted

F. Saw cutting

G. Deleted
H. Car parks and Roads within the boundary
I. All earthworks

J. Variation Labour rate of $48 per hour

K. Construction of Kerb and Channel as specified

L. Construction of Kerb inside and outside boundary

M. Construction of all Pit Lids/dimensions as specified

N. Civil drainage including all pits and pit lids

O. Deleted
P. Backfill with approved material

Q. Allowance for all delivery costs to site.

R. Allowance for warranties as per specification requirements

S. Provide SWMS ( Safe Work Method Statements) including :

· Worksafe Requirements

· Working with Children requirements
THE CONTRACT SUM CONSISTS OF, SEE ANNEXURE “A”

T. Excavation & Earth Works                                      $158,879.00

U. Civil Drainage                                                           $218,440.00

V. Civil Works to Car Parks & Road Ways                 $197,465.00

W. Other Civil Works                                                    $    9,680.00
                                                                   TOTAL SUM $584,464.00    Clause 1. (b). 2 Contract Sum
SECOND SCHEDULE- PERFORMANCE

Notes to Second Schedule:
1.
This Sub-Contract shall be executed at the rate or rates indicated or implied and finished in parts by the interim dates or periods and in whole by the completion date or period as scheduled hereafter.

2.
Where variations are ordered they must, if possible, be absorbed into the aforesaid schedule. Where it is not possible to absorb them into existing schedule the Sub-Contractor must within the period stated in Clause 1 (n) of notification of/the variation apply in writing for an extension, of time and such extension shall be based on the rates of work stated in or implicit in the schedule for the original work.

3.
Where dates are stated they are the anticipated dates at the signing of this Sub-Contract. The Builder reserves the right to alter any commencing dates without penalty providing the Builder gives written notice as stated in Clause 1 (s). The Sub-Contractor shall at a similar time prior to the stated dates verify that they are still valid.

4.
The Sub-Contractor must notify the Builder in writing at any time when he becomes aware that he will not be able to meet any of his future obligations or conditions under this Sub-Contract Agreement.

5.
SCHEDULE OF PERFORMANCE:

5.1 THE SUB CONTRACT WORKS SHALL COMMENCE ON THE;  22nd of February 2010.

5.2 THE SUB CONTRACT WORKS SHALL  COMPLETE ON THE;  30th of May 2010.

5.3 THE SUB CONTRACTOR SHALL PROVIDE A TIME LINE SCHEDULE AS TO CRITICAL PATH 

      EVENTS ON THE BASIS OF A DAY BY DAY TO MONTH SEQUENCE OF THE SUB CONTRACT 

      WORKS IF REQUESTED BY THE BUILDER

5.4 Liquidated Damages shall apply to the sub contractor in relation to the completion of the works in 

      accordance clause 1.(m). 13. (iii),  subject to agreed extensions of time that would extend the completion 

      date in the event that the sub contract works have not have not been completed in accordance with

      this agreement.  
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THIS DOCUMENT IS PUBLISHED AND RECOMMENDED BY THE MASTER BUILDERS ASSOCIATION OF VICTORIA FOR USE BY OUR MEMBERS.

SUB-CONTRACT SC6 (ADDENDUM NO. 1)

The following amendments and additions should be made to the standard form SUB-CONTRACT DOCUMENT SC6 to ensure both compliance with Industry Agreements, and conformity with the Builders obligations.

THIS DOCUMENT SHALL FORM PART OF THE SUB-CONTRACT DOCUMENT

AMENDMENTS TO EXISTING CLAUSES
(i) To Clause 5(b) shall be added the following:

Any such payments shall be subject to any deductions which are required to be made by the Builder, in accordance with any Statute or Regulation in relation to Taxation.  Written evidence of any such deductions shaII be provided to the Sub-Contractor by the Builder at the time of payment.

Where the Sub-Contractor is in possession of an exemption whether partial or total in reIation to any such -deductions, he shall provide evidence thereof to the Builder, together with any documentation necessary for compliance with the relevant Iaw, at the time of any claim for payment.

The Builder shall complete any documentation necessary on the Builder's part for compliance with the relevant, and provide relevant copies to the Sub-Contractor at the time of making any payment.

(ii)
Clause 23 (b) –shall be amended in the following manner:

DELETE "Statutory requirements"

INSERT "any Statutory, or the above requirements"

ADDITIONAL CLAUSES

SPECIAL CONDITIONS

Prior to commencing work on-site, the Sub-Contractor shalI comply with the requirements of the following Special Conditions of Sub-Contract, and shall be responsible for maintaining such compliance at all times whilst engaged on site in the execution of the Sub-Contract Works, in relation to all on-site employees and workers.

The Sub-Contractor shall, and does hereby indemnify the Builder against any costs which may be reasonably incurred by the Builder, as a result of the Sub-Contractors failure to so comply.

A. WORKCARE

The Sub Contract shall comply as is necessary with the requirements of the Victorian Accident Compensation Act, and provide to the Builder his Work Care registration number.

B. LONG SERVICE LEAVE

The Sub-Contractor small comply with the requirements of the Victorian Construction Industry Long Service Act as is necessary, and shall produce to the Builder a Certificate or other documentation from the Victorian Construction Industry Long Service Leave Board which will confirm registration, time, date of the last payment, the period for which that payment applies and that payments have been made for the most recent period.

C. SUPERANNUATION

The Sub-Contractor shall produce to the Builder a certificate or other documentation from a relevant approved Superannuation Scheme under the 1987 Victorian Building Industry Agreement, or its successor, which wiII confirm registration, the date of the last payment, the period for which that payment applies and that payments have been made for the most recent period.

D. REDUNDANCY

The Sub-Contractor shall participate in the Redundancy Payment Central Fund Ltd Severance/ Redundancy Scheme and produce evidence of such participation to the Builder.

E. TAXATION

The Sub-Contractor shall be responsible for complying with all relevant provisions of any Statutory requirement in relation to taxation of the payments made to his employees or workers.

G. CODE OF CONDUCT
The Sub-Contractor shall ensure that all on-site employees or workers comply at all times with the terms of any Code of Conduct which may be included in this Sub-Contract.

H. CODES OF PRACTICE
The Sub-Contractor shall at all times comply with any relevant Code of Practice pursuant to the Victorian Occupational Health and Safety Act which relates to his on-site activities.

I. SUPPLY OF PLANT AND SUBSTANCES

The Sub-Contractor shall at all times have available on site, adequate information in relation to any plant or substance brought onto the site by him, as is required by the Victorian Occupational Health and Safety Act and he shall ensure that the use, testing and examination of such plant or substance is in accordance with that Act.

For the purpose of this Special Condition, "adequate information" in relation to substances shall be, Material Safety Data sheets which conform with Work Safe Australia.

J. PAYMENTS

Notwithstanding any of the provisions of this Sub-Contract:

(i)
the Builder shall not be obliged to make a progress payment which may be otherwise be due to the Sub-Contractor, unless the Sub-Contractor has provided satisfactory evidence to the Builder that he has complied with all of his obligations under Special Conditions A, B, C and D of this Sub-Contract.

(ii)
the Builder shall not be obliged to make the final progress payment which may otherwise be due to the Sub-Contractor unless the Sub-Contractor has certified to the Builder that he has fully complied with all of his obligations under Special Conditions A, B, C and D of this Sub-Contract.

For Supply Only Sub-


Contract Delete Clauses 17, 18, 19, 20, 21, 22,


23, 24, 25(a) only, 26 & 27.
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