SC6 SEMINAR

HOLMESGLEN COLLEGE OF TAFE

TUESDAY 4 SEPTEMBER 1990

CONTRACT NOTES PREPARED BY

KEN MACPHEE

DIRECTOR OF LEGAL & CONTRACTS

MASTER BUILDERS’ ASSOCIATION OF VICTORIA

SEMINAR CONDUCTED BY

THE MASTER BUILDERS’ ASSOCIATION OF VICTORIA

IN CONJUNCTION WITH

SLY & WEIGALL, SOLICITORS

SC6

INTRODUCTION
The first sub-contract document in this series was titled (as you may will have guessed) SCI.  Over the years, the document has evolved and been re-numbered progressively, hopefully demonstration the theory of survival of favourable variations to a species.  Its current successor, SC6, was created in 1979, with amendments in 1981, and an addendum sheet added in 1989.

The copyright to the contract is owned by the MBAV, although it can be seen on the front cover that it was complied by the Association in conjunction with BISOA.

The document, with its distinctive green paper, is almost certainly the most commonly used contract in the commercial and industrial area, not only in its original published form, but also, in defiance of copyright, both as photocopies, (or as work processor product) (with or without modifications) in the guise of a company document.

It is therefore an eminently appropriate subject for a seminar of this type, and we are all fortunate to be able to hear someone as authoritative as John Sharkey give an explanation of its nature, and how much of it operates.

By its very designation, it is a document that affects the two parties equally, that is, the Contractor or Builder and the Sub-Contractor,  but does so in different ways.

For this reason, this seminar will look at the document from both perspectives, not by way of competition, but rather as a common approach.

That is to say, if a particular notice is required to be given by one party to the other within a strict time frame, the effect of this on both the giver and receiver will be considered.

In this way, both parties will be in a better position to understand the effect of their own behavior on the outcome of such a procedure.

For example, if a notice is given out of time, the other party will be entitled to reject it, and the advantage sought to be gained with the notice will be denied.  It must therefore be ensured that notices are served within the time constraints prescribed.

In the same way, when a notice containing the required details is correctly served, the receiver will be aware of the obligation imposed to deal with that notice in a certain way.  Failure to do so will result in consequences which will almost certainly be negative for the receiver, who will be aware of the positive result for the giver, e.g. a fact may be deemed.  A better understanding of the other party’s rights and obligations will hopefully lead to better contract administration and performance.

I am not so naïve or insular as to have remained unaware  of the fairly common perception of Sub-Contractors that SC6 is a Builders’ document, which is written so as to give all the authority and power to the Builder, and almost no rights to the subbie; there are some Builders who hold the same view and behave accordingly.

A couple of things need to be said about these perceptions.  The first is that they are partly correct, and the second is that they are also, at least equally, wrong.
By definition, a sub-contract implies a head-contract, that is, a set of rules by which the Builder is bound, in caused the work of the head-contract to be carried out.

Whilst all of that work may be sub-contracted, it will almost certainly be performed by a number of separate and distinct Sub-Contractors.

They will all be bound to carry out their work, (and here I quote from SC6), “in accordance with the provisions of the head-contract and this sub-contract”.  It seems to me that it is right here on page 3 where the first of the grounds for crying foul arise.

Most standard form head-contracts entitle the Proprietor, through his Architect, to issue instructions to the Builder as to the works, and in particular, to execute variations.

When signing SC6, Sub-Contractors are acknowledging that they have either inspected the head-contract, or had an opportunity to do so.  Therefore, they are aware, or should be aware, of the Proprietor’s ability in this regard.

It is because of the Proprietor’s power that the sub-contract document gives the Builder such wide powers in ordering variations from his Sub-Contractors, as to do otherwise would place the Builder at risk of being in breach of his head-contract.  Hence we have situation where, insofar as variations are concerned, the Builder would be seen as having all the rights and powers, whilst the Sub-Contractor would see himself as a pawn, with no real control over the final “game play”.

Although there are certain constraints and requirements built into the contract, by which the parties are bound, the perceptions of the Sub-Contractor are not without foundation, but the reasons for such contractual conditions are not quite so sinister or driven by bias as might appear to be the case a first glance.

This situation is revealed in a number of different clauses, where the motive is to ensure that the Builder does not unduly compromise his ability to respond to his obligations under the head-contract, rather than to let him gratuitously make life miserable for the Subbie.
I repeat that to have sub-contract drawn on any other basis would be to place the Builder at an unacceptable risk.

I also repeat the concomitant point, which is that the Sub-Contractor is aware of all this, and will therefore take it into account when tendering.  If he fails to do so, he cannot properly blame either the Builder or the document.

Having said that, I return to my original point, which was that the parties must understand the rights and obligations of each other, which will, in turn, be part of their understanding of their own position in the contract.

CLAUSE 1
In many respects, this is the most important part of the document, particularly for the Sub-Contractor, as it contains the price and the payment procedure.  These, however, are part of a much broader concept which is essentially what Clause 1 is all about, and that is risk, or put more bluntly – money costs.

The Drawings and Specification are the major component of your risk evaluation armoury, but the conditions created by completing Clause 1 will have a significant effect on the bottom line.

I propose to deal with this clause at some length, both for the reason that it is extensive in itself, and also to take account of the two perspectives I referred to in my opening remarks, that is, the Builder and the Sub-Contractor.

You will find in the seminar notes a sample of a completed Clause 1, not so that it can be used as a universal pro-forma, but merely as an example of what may be seen as typical conditions.

We should now look at each sub-clause in turn, and I would invite your questions as we proceed, although at this stage they should perhaps be confined to the specific matter under discussion at the time.

The first matter to note is that, at the top of page 4, instructions are to be found for using the document for supply on agreements.

The clauses which are excepted, relate to on-site matters which are of no relevance when only materials or goods are to be provided.

SUB-CLAUSES

These are listed alphabetically in lower case down the outside left margin, with the relevant clause number in the General Conditions being adjacent.

(b) AND (c) PRICE
Although this is the first item for attention, it is in fact the last matter for the Sub-Contractor to deal with, as it must reflect not only the work to be done, but also the risk to be priced in the remaining sub-clauses.

If there is a Schedule of Rates, this can be dealt with referring to Special Conditions, where a proper Schedule can be enumerated.

If a lump sum is used, that should be shown, and, in either case, a selection needs to be made between (b) and (c), depending on whether or not cost adjustment will apply.

If there is to be cost adjustment, the Builder would usually require that this be in accordance with any method designated in the head-contract, although certain specialist Contractors will seek to operate under their own method, and will nominate this.  This usually applies to nominated Sub-Contractors, in which case the Builder must ensure that there is not conflict between this condition and the terms of the nomination.
Indeed, the Builder would be entitled to require a nominated Sub-Contractor to enter into a like cost adjustment formula, as exists between himself and the Proprietor.

(d) (i) (CLAUSE 4 (D))
NOTIFICATION OF VARIATION
This is the time allowed to the Builder to forward to the Proprietor a Sub-Contractor’s claim for variation, where the Sub-Contractor believes such exists.  It is important to note that, where the Builder fails to do so, and the claim was reasonable, a variation will be deemed to have arisen.

(ii)  ( CLAUSE 4 (J) )

Where the Builder has submitted the claim, and all or part of it is rejected, such response must be advised to the Sub-Contractor within the time period inserted here.
