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	2.
	PRICE

	
	

	
	Although alternatives are expressed in the clause no amendment will be required to be made to the clause provided that either item (b) or (c) of clause 1 is deleted.

As appears from the clause, the agreed price is inherently subject to adjustment by virtue of the other provisions of the sub-contract.

	
	

	3.
	PERFORMANCE OF SUB-CONTRACT WORK

	
	

	
	Section A of the clause tells us that the agreed scope of work under this particular form is to be found in the First Schedule. It immediately highlights the particular care that must be taken in setting out in the First Schedule the work for which the sub-contractor has agreed to accept the price described in clause 2.

Sub-clause (a) will not have effect to incorporate the Head Contract terms specifically. What it does is to require the sub-contractor to carry out the work in the same manner and with the same dispatch as that required by the builder under the Head Contract.

Section B will, on occasion, prove particularly useful to sub-contractors. It enables them to require the builder to obtain for the sub-contractor rights and benefits given to the builder by the Head Contract insofar as the same apply to the sub-contract works. The requirements arises upon the sub-contractor making a written request to the builder. One example which springs to mind of a head contract benefit being conferred down through the chain to the sub-contractor is a right to suspend works.

	
	

	4.
	VARIATIONS

	
	

	
	 This clause is of particular importance in SC6. Its general design and policy needs to be clearly understood.

Sub-clause (a) contains the variation power permitting the builder to require the performance of varied work by the sub-contractor “at his absolute discretion” by written notice to the sub-contractor and verbally where that is permitted by the Head Contract.

Sub-paragraph (b) is commonplace. It simply means that a variation ordered by the builder is not going to have the result of the contract being rendered void.

We have all heard of the instruction which one party says amounts to a variation and the person giving the instruction says does not constitute a variation at all. It is to that impasse which sub-clause (c) is directed. Its scheme is to permit the sub-contractor, in either of the cases referred to in sub-clause (a), to confirm the instruction to the builder in writing within fourteen days of being given the relevant instruction. The builder then has a further period of fourteen days within which to object to the claim that a variation has resulted from the instruction.

If the builder does not so object then a variation will be deemed to have come into existence. The consequence of a proper objection being lodged by the builder is not spelled out in the sub-clause but it seems reasonably clear that in those circumstances the existence of a variation must be proved by a matter of objective fact rather than by the default procedures. The arbitration provisions contained in cl.38 would be available to resolve that dispute.

The scheme does not work in reverse. In other words, a failure by a sub-contractor to make a written confirmation of the instruction constituting a variation within fourteen days is factually neutral. If there is an entitlement to a variation in those circumstances then the sub-contractor will be entitled to subsequently claim for a payment for that variation.

Sub-clause (d) has effect where the sub-contractor gives written notice to the builder of details of any claimed variation. Where the builder considers that the claim is one which he can have processed under the Head Contract terms he is empowered to forward the claim to the Proprietor provided that he does so within the time specified in cl.1(d)(i). A failure by the builder to observe those procedures will have the result that a variation is deemed to have been constituted provided, it seems, that “such notice is reasonable” and would have constituted a variation but for the builder’s failure.

Sub-clause (d) is lined to sub-clause (j). The latter provides what is to happen where the Proprietor does not agreed wholly with the variation claim. Where one has a total or partial rejection of the variation submitted by the builder to the Proprietor and the builder gives notice to the sub-contractor within the times staged in cl.1(d)(ii) the sub-contractor is bound by the Proprietor’s rejection and subject to the proviso the rejection will determine the claim as between the sub-contractor and the builder.

The proviso enables the sub-contractor, provided that the sub-contractor gives a request to the builder within ten days of being notified or within any relevant Head Contract time, to submit the dispute to arbitration. The Head Contract arbitration procedures will have to be observed by the sub-contractor in those circumstances and the sub-contractor will have to provide the builder with an appropriate indemnity.

Where the sub-contractor activates sub-clause (j) he will be bound by the result of the arbitration as between himself and the builder.

The period specified in clause 1(e) is of importance for it may have the effect of denying the sub-contractor an entitlement to be paid for varied works. The sub-clause has to be read in conjunction with cl.4(e).

Under clause 4(e) the builder can make a written request of the sub-contractor for the provision of a quotation for any requested variation. A failure by the sub-contractor to respond within the stated time will establish that no extra charge is involved where the default is continued for a further seven days after written reminder from the builder. 

One uncertain and vague proviso to that result is to be found in the final paragraph of cl.4(e). It seems that the effect of the proviso is to prevent the time limits referred to in cl.1(e) adversely affecting the sub-contractor unless the builder can establish prejudice under the Head Contract by reason of delay in excess of the specified time limit. One imagines that the builder may have some difficulty in the ordinary case in establishing such prejudice and the real power of cl.4(e) must accordingly be doubted.

The valuation provisions for carried work are to be found in sub-clauses (g), (h) and (i) of cl.4. Sub-clause (g) directs the variations to be valued in accordance with appropriate Head Contract provisions and the rates extract from Priced Bills submitted by the sub-contractor. Where the variation cannot be so valued sub-clause (h) will require a fair valuation to be agreed. Suitable records are to be kept in such circumstances. However the valuation is to be varied, the sub-contractor is entitled to a reasonable allowance for overheads and profit on all variations.


	
	The question that arises under sub-clause (k) is whether a scope change will always produce a variation no matter the size of the change. It is submitted that there will always be changes which contemplate such fundamental alterations of the sub-contractor’s obligations that they cannot be dealt with under sub-clause (k).

	
	

	5.
	PROGRESS PAYMENTS

	
	

	
	The scheme of cl5 is going to be largely governed by the treatment that the parties give to cl.1(g).

Where one has a “pay-when-paid” provision under cl.1(g) obligations are imposed upon the builder by cl.5(c). In such circumstances the builder must request the Proprietor or the Architect to supply to the sub-contractor particulars of the relevant certification. An onus is placed upon the builder to use his best endeavours to bring about “an arrangement” under which the sub-contractor will be kept informed of monies passed for payment to the builder in respect of the sub-contract works.

The philosophy behind cl.5© is carried forward in sub-clause (d). The sub-clause contemplates the sub-contractor being permitted, for limited purposes, to go straight to the Proprietor or the Architect to receive information regarding the sub-contractor’s claim. If no information is given in response to a request then the builder can be required to secure the information sought and must supply to the sub-contractor all information received in response to that request. A failure to include the sub-contractor’s claim in a builder’s claim under the Head Contract will oblige the builder to make payment of the sub-contractor’s claim within twenty-eight days of the submission of that claim by the sub-contractor to the builder. (Cl.5(d)(ii)).

A right to suspend for non-payment is given by sub-clause (f). The builder will have to also bear any additional expense arising there from.

	
	

	6.
	RETENTION SUMS

	
	

	
	As with most provisions regarding retention sums, cl.6 contemplates that retention will be in either a cash form or in the form of a bank guarantee. The only circumstance in which the sub-contractor will be entitled, as of right, to provide a bank guarantee is under sub-clause (e) where a bank guarantee is provided by the builder to the Proprietor under the Head Contract, assuming of course no independent right to provide a bank guarantee is given to the sub-contractor by the other terms of the sub-contract. Those builders who do not want to be obliged to allow sub-contractors to provide bank guarantees will accordingly have to give consideration to the deletion from the form of sub-clause (e).

Whatever form the retention takes, the builder will only be able to have access to the monies constituting the Fund where, under sub-clause (a) he has given the sub-contractor written notice of his intention so to do “and the extent thereof” and the sub-contractor has not within five working days given the builder notice in writing of his intention to dispute the builder’s intended action. It seems that a proper implementation by the sub-contractor of the provisions of sub-clause (a) will freeze the Fund until such time as the dispute is resolved. (See sub-clause (c)).

The effect of sub-clause (d) seems to be to impose on the builder an obligation to treat the retention monies as trust monies. The matter is of some importance to the sub-contractor as, provided there is no difficulty in being able to point to the Fund as being distinct from the builder’s general funds, the sub-contractor ill have a right to the funds subject to the sub-contract terms in preference to the ordinary creditors of the builder where the builder becomes bankrupt. The key to that result seems to lie in the ability of the sub-contractor to trace the retained monies. From the sub-contractors point of view it is imperative that he require the builder to set the retained monies aside in a separate fund. Any builder wishing to avoid the consequences of that result is going to have to contemplate the deletion of sub-clause (d) from the contract.

Unless there is some other written agreement between the builder and the sub-contractor the financial failure of the builder and the subsequent determination of the sub-contract under cl.7(a)(i) will automatically bring to an end the right of the builder to have access to a bank guarantee provided by the sub-contractor. (See sub-clause (f)).



	7.
	DEFAULT BY BUILDER

	
	

	
	It is proposed to deal with the grounds of default in the course of the seminar and they will not be separately canvassed at any length here.

The scheme of cl.8 nevertheless needs to be carefully understood. The steps are these:

	
	1.
	The builder must be in default;

	
	2.
	The sub-contractor must give the builder written notice of:

	
	
	(a)
	the nature of the default; and

	
	
	(b)
	the sub-contractor’s intention to exercise his rights pursuant to cl.7, and

	
	
	(c)
	which rights he intends to exercise.

	
	3.
	It seems, that the notice must say that the relevant intention is going to be exercised at the expiration of seven days or a lesser period in the case of the serious disadvantage spoken of in the sub-clause;

	
	4.
	Where the default continues for the specified time the sub-contractor must give notice of his suspension or determination of the sub-contract.

	
	5.
	Where a notice of suspension is given a right to determine will remain but only after the giving of a further notice.

	
	6.
	It will not be permissible for the sub-contractor to act to suspend or determine where “at the relevant time” the sub-contractor is in default and that default constitutes a substantial breach of the sub-contract causing the builder substantial “actual or prospective loss”.

	
	A right to interest is given by sub-clause (d) with the rate dependent upon what the parties have agreed in cl.1(kk).




	8.
	DEFAULT BY SUB-CONTRACTOR

	
	

	
	The procedures contemplated by cl.8 mirror those set out in cl.7 in the case of a default by the builder. However the remedies differ. Given that the default is a default by the performer of services the builder’s rights are to either determine the employment of the sub-contractor or, alternatively, take the sub-contract works wholly or partially out of the hands of the sub-contractor.

A detailed prescription of the scheme to be implemented where the builder acts upon a previously notified default under cl.8(b) is then set out in sub-clause (d).

	
	

	11.
	DETERMINATION OF HEAD CONTRACT

	
	

	
	Perhaps no clause better recognizes the dependence of the sub-contract upon the existence of a Head Contract than does clause 11. Obviously, if the Head Contract is determined the reason for the existence of the sub-contract is removed. Clause 11 seeks to deal with that situation.

Notwithstanding that the sub-contractor is not in default of the sub-contract an automatic right to determine the sub-contract is given to the builder by clause 11 when the Head Contract is itself determined. That result is achieved by the simple process of the builder giving to the sub-contractor notice in writing.

The clause also looks to the consequences of such a determination denying the sub-contractor any entitlement to profit foregone on that part of the works unexecuted at the date of the determination. The result is that the sub-contractor becomes entitled to be paid an amount which is air and reasonable, and therefore inclusive of profit, upon a determination effected under cl.11.



	13.
	EXTENSION OF TIME AND LIQUIDATED AND ASCERTAINED DAMAGES

	
	

	
	The provisions of clause 13 are complex, attempting to deal, as they do, with not only of the effect of delay upon the sub-contract works but its consequential effect on the Head Contract works in appropriate cases.

Sub-clause (a) is a mere advance warning provision obliging the sub-contractor to give written notice to the builder whenever it becomes likely that completion of the sub-contract works or any part of them may be delayed. However the sub-clause makes that notification a condition precedent to any right to an extension of time provided that the builder can show that the absence of notice has been prejudicial to him.

Under sub-clause (b) the builder is obliged to furnish to the sub-contractor not later than the time of the making of the sub-contract a copy of the Head Contract, or at least the provisions of the Head Contract dealing with extension of time, where the Head Contract is not in one of the standard forms contemplated by the sub-clause.

To fully understand the scheme of clause 13 insofar as it deals with the sub-contractor’s entitlements to extension of time it must be understood that the clause contemplates an allowance of an extension of time in either of two circumstances:




	
	(a)
	A delay to the sub-contract works “by reason of any matter or circumstance entitling the builder to an extension of time for performance of the Head Contract;” and

	
	(b)
	Any other delays caused by any act or omission on the part of the builder or his other sub-contractors.



	
	It should be understood that no other delays will give rise to an entitlement to an extension of time under clause13.

In the case of delays of the kind referred to in (a) above applications for extensions of time are to be made “as soon as practicable” after the matter causing the delay becomes known to the sub-contractor. The application must contain such information as may be necessary for the builder to claim an extension of time under the Head Contract. The sub-contractor must promptly furnish to the builder any further information requested by the builder for that purpose

Upon receipt of the sub-contractor’s claim the builder is obliged to promptly apply for and use his best endeavors to secure an appropriate extension of time for the performance of the Head Contract. Provided such an extension of time is granted to the builder he will be obliged to give the sub-contractor a commensurate extension of time for the performance of the sub-contract. (Sub-clause (d))

First sub-clause (f) is not without its difficulties. It disentitles the sub-contractor to any extension of time where the builder fails to secure an extension of time from the Proprietor under the Head Contract “because of the acts or omissions of the sub-contractor”.

Conversely, a failure by the builder to secure an extension of time under the Head Contract may result, under second sub-clause (f) in the sub-contractor getting an extension of time for performance of the sub-contract works. That will occur where the failure of the builder is brought about by neglect or delay on his part in making application for an extension of time or by reason of any other acts or omissions on his part or on the part of other sub-contractors.

In the second category of delay mentioned above the sub-contractor must again make a written claim upon the builder if he is to create an entitlement. These particular claims, made under sub-clause (g), are of particular importance to sub-contractors as they will lead into such claims for reimbursement of delay costs as the sub-contractor will have under this particular form. Claims are to be made as soon as practicable after the extent of the delay becomes known to the sub-contractor.

Sub-clause (h) will give the sub-contractor an agreed figure for prolongation costs where rates have been inserted in cl.1 (m). If no rates are stated the sub-contractor’s entitlement is to common law damages. It must be understood that the sub-contractor’s entitlement under sub-clause (h) only arises in the case of sub-clause (g) delays – the delays mentioned in item (b) above.




	
	The builder’s right to liquidated damages against the sub-contractor arises from the language of sub-clause (i). A number of significant aspects arise under the sub-clause. First, it is plain from the opening words of the sub-clause that a date for final completion is going to have to be inserted in the Second Schedule if the builder wishes to maintain a claim for liquidated damages against the sub-contractor. Consequently, vague phrases in the Second Schedule such as “in accordance with the builder’s construction program” are probably not going to be sufficient to support a claim for liquidated damages under sub-clause (i).

Secondly, it will be necessary for the builder to bring himself within one of the two grounds specified in paragraphs (i) or (ii) in the sub-clause. Again, just what the builder will recover will depend upon how cl.1(m) is completed.

The builder will be required to apportion between sub-contractors the amount of his loss “where others (other sub-contractors) contribute to the delay”. One imagines that only some collective act on the part of the sub-contractors is going to bring the proviso into play.

	
	

	15.
	SCAFFOLDING

	
	

	
	Clause 15 needs to be read in conjunction with what is said in clause 16 on this particular topic. Some sub-contractors think that clause 15 has effect to oblige the builder to provide scaffolding for the sub-contractor’s use. That is not the effect of the clause.

Moreover, as clause 16 makes clear, an obligation to pay for the scaffolding at the rate set out in clause 1(p) will arise where an “arrangement” is made between the builder and the sub-contractor and cl.1(p) has been completed by the insertion of relevant fees or charges.

	
	

	17.
	ACCEPTANCE OF BASE WORK

	
	

	
	The provisions of this clause make it imperative for sub-contractors to carefully check the work of the builder and other sub-contractors who precede them. The clause provides a complete answer to any builder faced with a claim by a sub-contractor after the sub-contract works are commenced that some deficiency in the previous work is going to necessitate additional expenditure or special payments being made to the sub-contractor. If you as a sub-contractor commence work without protest then clause 17 is going to oblige you to accept the previous work without extra payment or special recompense. Indeed, it will be the builder who will have a claim against you, as a sub-contractor, if the builder incurs any expense in putting right any resultant defects, exclusive of latent or hidden defects.


	32.
	INSTRUCTIONS

	
	

	
	The clause emphasizes the difficulties sub-contractors can be faced with, particularly where the sub-contractor contends that particular instructions give rise to a variation and that is disputed by the builder. One can even have the situation where the superintendent gives instructions to the sub-contractor, the sub-contractor carries those instructions out and then finds the superintendent denying that the instructions amounted to a variation and the builder denying any liability in reliance upon clause 32.

The powerful effect of cl32 should be properly understood. The builder will not be under any responsibility to make any payment for any work executed or materials delivered as a result of an instruction where that instruction does not come from the builder. The moral is plain. As a sub-contractor you must get your instructions from the builder.

	
	

	
	

	38.
	ARBITRATION

	
	

	
	The two limbs to cl.38 need to be carefully understood. The clause contemplates two separate sets of circumstances:

	
	(A)
	Disputes between the builder and the sub-contractor which have no connection with the Proprietor; and

	
	(B)
	Disputes involving the sub-contractor in relation to matters falling “within the jurisdiction of the Head Contract”.

	
	In the case of type (a) disputes the procedure contemplated by cl.38 is conventional. A security deposit, in this case $300.00, must be paid, a written notice of dispute must be given with evidence of the deposit of the security. If the matter is not settled within seven days of the service of the notice it is submitted to arbitration by the specified arbitrator or arbitrators.

In the case of type (B) disputes the clause recognizes that there may be two, quite distinct, situations – the situation where the sub-contractor is solely interested in the outcome of the dispute and the situation where both the sub-contractor and the builder have an interest in the outcome.

Where it is the sub-contractor who is solely interested in the result of the dispute then provision is made by sub-clause (B) (b) for the sub-contractor to use the builder’s name to prosecute an arbitration against the Proprietor. Alternatively, the builder may prosecute the sub-contractor’s claim himself as a claim under the Head Contract. In the former case the builder can require before proceeding “satisfactory documentation detailing the matters in dispute” and a suitable indemnity against the costs that he will incur in the prosecution of the claim.

Where both the builder and the sub-contractor have an interest in the result then sub-clause (B) (c) will come into effect. The sub-clause contemplates an arbitration between the Proprietor and the builder with the resultant benefit or liability being shared by the sub-contractor and the builder in agreed proportions or, in default of agreement, in the proportions subsequently determined by a type (A) arbitration.


