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SC6 SEMINAR

MAKING AND RECEIVING CLAIMS
This section will briefly consider the preparation of a claim by the Sub-Contractor to the Builder for a variation, a progress payment and an extension of time, with costs where applicable. The Builder’s response to these claims will also be considered.
Some cautionary remarks would not be out of place at this point, having regard to the number of disputes which arise between Builders and Sub-Contractors over these three claims.

Whilst there is no known limit to the ingenious devices which can be used by parties to a contract to further their claim to either secure more payment or deny the same, I am not here concerned with such matters.

I would also suggest that you avoid the pressure to resort to these tactics, by ensuring that you pay attention to the matters raised in our earlier discussion of Clause 1.

As a Builder, you should ensure that you allow realistic conditions for your Sub-Contractors, such that they will be able to carry out their work in a proper manner. If you impose unreasonable or unrealistic conditions, the fact that you managed to have them accepted does not mean that they will be complied with, or that the work will be carried out.

In the same way, Sub-Contractors must resist the pressure to accept what they know to be oppressive conditions, or at least conditions with which compliance for them will be most difficult, and they must further ensure that their price includes a fundamental factor, which is survival.

That does not have to mean your usual “boom time” profit margin, but each individual business ought to know just where their bottom line needs to be drawn for a particular job; heed your experience. 

In this way, your claims will not be driven by desperation, and are therefore more likely to be soundly based.

When making a claim, read what the sub-contract document has to say as to the content of any Notice, and the time constraints which may apply – obey these implicitly.

Conduct your operations in such a way that you will be aware of any entitlement to claim as it arises, and so that you will be able to support your claim with – “adequate details and such related information as the Builder may require” (Clause 5(a)).

This can be achieved, for example, by the use of detailed, precise work programmes, well kept site diaries and a strictly observed system of review. Special records can also be kept, such as delay charts, etc.

Confirm all verbal instructions in writing, and ensure that on-site personnel who are administering the work are fully aware of your work practices.

I will now turn to the consideration of the claims in more detail, to reinforce the advice already given by John Sharkey.

(1)
VARIATIONS
These are dealt with in Clause 4, which is, apart from Clause 1, the longest in the contract.

What constitutes a variation is carefully enumerated in Sub-Clause (a), which does not need to be repeated here.

They can arise from a number of situations, each of which needs to be dealt with in its own way.

Where they arise from a Builder’s verbal instruction, the Sub-Contractor should confirm this in writing within 14 days. Whilst this is not a pre-condition, it does throw the onus onto the Builder to object, in the absence of which, a variation is deemed after 14 days.

In other words, where the contract permits you to gain an advantage, you should maximise your opportunity.

Sub-Clause (d) deals with variations which are claimed by the Sub-Contractor, and which have not been instructed as such by the Builder.

The Builder is subject to a time constraint (Clause 1(d)(i) to forward the claim to the Proprietor, failing which, there is a deeming provision. There is also provision for a record of the work to be kept.

Sub-Clause (e) contains a potential body blow for the Sub-Contractor who fails to read (and act upon) it.

Should the Builder require a valuation of any variation he may have requested, and should the Sub-Contractor fail to respond within the time frame imposed, and should such delay prejudice the Builder’s entitlement to claim, then the valuation shall be deemed to be for no cost.

Where the variation is a reduction in the work, the Builder’s valuation is final, regardless of any other considerations.

Sub-Clause (g) provides that variations be valued in accordance with the head-contract, with such valuation to include an allowance for overheads and profit, unless this is precluded under the head-contract.

Sub-Clause (h) deals with valuations which cannot be made under the head-contract provisions.

In this case, the valuation is either by agreement, or based on records of labour and materials used.

Where there is no Bill of Quantities, or some other convenient method of pricing, it is to the benefit of both parties to ensue that a daily record is kept, and that this is acknowledged by the Builder on a daily basis.

If this is not done, there is immediately created a situation ripe for dispute.

Sub-clause (i) relates to variations which are generated by the Builder, and it requires that a price be agreed before work commences.

Sub-clause (j) sets a time limit on the Sub-Contractor’s entitlement to request the Builder to submit to arbitration any claim rejected by the Proprietor.
Sub-Clause (k) deals with reductions or omissions from the work.

Sub-Clause (l) deals with errors in the Bill of Quantities.

Sub-clause (m) denies to the Sub-Contractor the “Administration Charge” which may be available to the Builder for variations under the head-contract.

Sub-clause (n) is an example of how the document protects the Builder from a default under the head-contract, by imposing on a Sub-Contractor the obligation to carry out a variation, regardless of whether or not a valuation has been agreed.

That is to say, the Sub-Contractor is bound by the same obligations as the Contractor accepts in head-contracts.

The foregoing is not intended to be anything more than a series of sign-posts to both parties, as to the general directions which are to be followed in the different situations which may arise with variations.

For a “chapter and verse” exposition, I would refer you of course to John’s paper and address on the subject, but also to the contract itself.

To quote that time honoured adage – “if all else fails, read the instructions”.

There is reference in a number of the sub-clauses to valuation of variations; apart from agreement, how is this done?

The following list is not intended to be exhaustive, but does indicate those areas which may cause cost to a Sub-contractor as a result of having to carry out a variation.

	1.
	The actual cost of labour and materials. This is fairly straightforward, except that in the absence of a Schedule of Rates, or Bill of Quantity rate, prior agreement on rates is highly desirable.

	
	

	2.
	Loss of productivity which may result from the unplanned use of resources.

	
	

	3.
	Subject to the point in time when the variation is to be executed, there may be mobilization and establishment costs.

	
	

	4.
	Off-site overheads where further time is involved. This will depend on the form of the head-contract, which may require this component (delay costs) to be addressed as a separate issue under the Extension of Time provisions.

	
	


	5.
	There may also be a cost associated with a variation which is limited to the individual facts of a particular situation.

It is difficult to give examples of these, as they are by their very nature dependent on a unique combination of facts, but the payment of costs or damages to a Sub-Sub Contractor for deletions from the work would perhaps be such a case.



	The Sub-Contractor must ensure that the execution of a variation does not cause him to suffer a loss, and accordingly every contributing cost factor needs to be addressed.

Except in cases where the variation is generated by the Builder, the Builder will be able to include the Sub-Contractor’s claim as part of his own.

Where the cost is to be borne by the Builder, the necessity to address all the legitimate costs of a Sub-Contractor will encourage a greater discipline over the works, although, of course, some variations of this nature are not attributable to “blame” on the part of the Builder.

The lesson for the Sub-Contractor is to heed the Notice provisions, seek written confirmation of instructions and where required (or where possible), set up a system for agreeing on the quantum and the value of work done.

The Builder must learn to deal with the claims appropriately, and to ensure that Notices are received as and when required. Failure to do so may deem a variation to have occurred when it otherwise may be without merit, and insistence on observance of the conditions of contract may entitle the Builder to reject an otherwise difficult claim.

It is to be hoped that the parties would deal with variations on a merit bases, but often the best will in the world will be defeated by the down-line requirements of the head-contract. The only SURE rule is to understand the requirements of the contract, and follow them faithfully.



	(2)
	PROGRESS PAYMENT CLAIM

	
	

	This is dealt with in Clause 5, and I would seek to underline only a couple of points.

	

	Sub-Clause (a) requires that any claim for payment must be supported by “adequate details and such related information as the Builder may require”.

The claim shall be “for work properly executed”, which is to say that any defective work does not quality for inclusion, so don’t include it. Check if materials on site but not built in can be included.

The claims may only be submitted at the intervals agreed in Clause 1(f).

As to what constitutes adequate details, this will depend on the nature of the work being carried out, and can often be defined by reference to a Bill of Quantities (see Clause 5(h) or specification. Sit down and agree the basis with the Contractor before the first claim is made.


	Sub-Clause (b) requires the Builder to pay (within the time stated in Clause 1(g) the value of the work referred to in the claim, and which has been properly executed.
Again, the more time spent on ensuring that the terms of contract are mutually acceptable, the more often is there the likelihood of the claim and the payment being the same.

Where the Sub-Contractor is to be paid after the Builder receives payment, Sub-Clause © details the action required o the Builder.

Sub-Clause (d) addresses the situation where no such payment is received within 28 days.

If a Schedule of Rates applies, the procedure for valuing claims is described in Sub-Clause 5(g).

On the back cover of the contract document is a “ready reckoner” record of the money aspects of the contract, and this could be maintained, both as a quick reference for checking the status of the claims payments, and as a summary of the job for permanent filing.

In summary, submit properly drawn claims in a timely manner, with sufficient detail and accuracy to enable them to be dealt with by the Builder.



	

	(3)
	EXTENSIONS OF TIME  (Clause 13)

	

	Again, one of the longest clauses in the document, which can be seen as an accurate reflection of its importance.

Clause 13(a) sets the mood, by requiring the Sub-Contractor to notify the Builder forthwith in writing if it appears likely that the completion of the sub-contract works 9or any stage thereof) may be delayed. Failure to do so will deny any rights to claim an extension of time, if the Builder can show that the delay in such notification was prejudicial to him, e.g. put the Builder outside the time limit in the head-contract.

I do not want to repeat the good advice you have already received from John, so I will summarise the key features of this provision.

Sub-Clause (b) is unusual, as it requires that the Builder provide to the Sub-Contractor a copy of those parts of the head-contract which are relevant to this matter, where the head-contract is not an “industry standard” as described.

Sub-Clauses ©, (d), (e) and (f) all deal with delays to the Sub-Contractor which would entitle the Builder to an extension of time under the head-contract.

Builders should note the price of failure to deal promptly with any such claims.

Other delays are dealt with under Sub-Clauses (g) and (h), with the Sub-Contractor’ delay costs being the third component of the Liquidated Damages provisions in Clause 1(m).

However, where the delay is caused by the Sub-Contractor’s failure, and this can include the failure to submit a proper claim, Sub-Clause (i) entitles the Builder to be paid the Liquidated Damages in either (ii), or ii) and (ii) of Clause 1(m).

Provision is made for sharing the delay costs, and for the Builder to mitigate his loss.

Timeliness is important in this clause, with words such as “forthwith”, “as soon as practicable”, “promptly apply”, “neglect or delay” being used as arbiters. A failure in this regard could lead to Liquidated Damages, and the extra penalty of being unable to recover your own delay costs.

It would appear that, as long as Clause 1(m) is properly completed where a delay is caused by one of the parties, delay costs are pre-determined, and are therefore limited.

There is, of course, a possibility of one party being able to prove a breach of contract by the other, in which case an action for damages may be open, but this is an exception, and would need to be substantial to warrant such a course.


